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The party asserting the Pr he privilege oy ever nee a a 
has the burden of establis A d with a dispute over the er A “law, 
of the evidence.” When naik e, the trial court should hold Pe poe regi 
tence or exten of the privileé ‘ury’s presence.” Such evident; ue fr risdicti 
identiary hearing outside the Wis, Stats. § 904.0107 P ona 
$ ted pursuant TO NVES vans O11) in “yeas 

hearings arè EEN 3 whether the privilege shields th _ later 
ERa Ry a iene In making this determination, the ju A ise i 
at bound by the rules of evidence, except with respect “gi a 
SNN toes. Pot Jifferently, the judge determines all issues of fact vorney ‘| 
sY law and is bound by a privilege only it she finds the privilege Oe Lice 
applies in the first instance. The court may conduct an in camera p on 
review and even consider the content of the allegedly privileged dient is 
information when determining whether the privilege applies.’ In More 
deciding whether to conduct an in camera hearing where the advice 
crime fraud exception is asserted, for example, the court should accoun 
consider “‘the facts and circumstances of the particular case, arent 
including, among other things, the volume of materials the [trial] lawye! 
court has been asked to review, the relative importance to the any ty 
case of the alleged privileged information, and the likelihood that it is n 


the evidence produced through in camera review, together with 

other available evidence then before the court, will establish that 

the crime-fraud exception does apply.’”* l l 
A fuller understanding of the privilege necessitates an exami- 


nation of its critical elements. — 


416 (Ct. App. 1998), discussing the ap- 70.5. v Zolin, 491 U.S. 554 
plicability of the privilege to discovery 563-570, 109 8. Ct. 2619, 2627-30, 
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243 N.W.2d 831, 836, 19. 833, 63 A:F.T.R.2d 89-1483 (1 
Sery. 1362 (1976) (mere 
communication was fre 
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901 The client must consult a “ ing i 
«032 Te toaniOail Sapate a lawyer” acting in a 
aye r” is one authorized to practice law i 
gardless of the status of the lawWWenicliGny pee hit 
‘on.’ The term also applies to a person whom the client 


' Ss . s ° 
igh nably believed” was authorized to practice law, even though 


reaso 
it late 


r turned out that this was not true. This si j 
e e 4 S - 
e in cases of outright imposters (e.g., a privaten vanes 


ho falsely presents himself as a party’s lawyer) as well as at- 


torneys 
often, 1 


who have had their license suspe 

++ involves in-house counsel pi re: Saha: ee 
ractice in the state where advice is given to an entity The f : 
"on the mental state of the client or its constituents A bathe 
dient is.an entity, not the licensure status of the ersatz stay 


Moreover, the lawyer must be providing some m 

advice and counsel. Service solicited as a fiend baer mea 
accountant, or “mere scrivener” is not cloaked by the privilege 
even though one participant in the conversation happens to be a 
lawyer.” Wis, Stats. § 905.08 broadly applies to “legal services” of 
any type, including transactional representation and counseling, 


it is not restricted to litigation. 


The privilege includes communications between even prospec- 


[Section 503,201] 


‘See Rejected Fed. R. Evid. 503 

advisory committee’s note. 
A "Wis. Stats. § 905.03 Judicial 
apa Committee’s. Note (“The bur- 
fi is placed on the client to show that 
a had information or facts which 
fe lead a reasonable person to 
a that the person he disclosed a 
ise ae communication to was an 
Bue lawyer, This is contrary to 
3451 a > Chase, 3 Wis. 456, 1854 WL 
PE we, where it was held that 
licensed ee must be made to a 
(th Sy es on Evidence § 88 
ie aright and Miller et al., Federal 
§ 5499 owes Procedure, Evidence 
aaa ed.) (discussing this issue 
TES the communication’s “ger- 
Pp Sik to legal services), 2016 
needs to ent, § 5490 (“Germaneness 
are rela E distinguished, though they 
the ¢ nines from the requirement that 
made gu nication must have been 
uring the time of the attorney- 


client relationship.”). 

Dyer v, Blackhawk Leather LLC, 
2008 WI App 128, 1] 7-11, 318 Wis. 2d 
803, 758 N.W.2d 167 (Ct, App. 2008) 
(lawyer-client privilege covered a 
memorandum sent, by “an in-house 
Waste Management attorney to sev- 
eral managers and attorneys at Waste 
Management”; the “memo itself pro- 
vides ample evidence of its privileged 
nature” and that fact that it related to 
“business” did not mean that it was 
not also for the purpose of rendering 
legal services). 

Sandra T.E: v. South Berwyn 
School Dist: 100, 600 F.3d 612, 620, 
255 Hd. Law Rep. 525 (Tth Cir. 2010) 
(where victims of sexual assaults by a 
teacher sought discovery from the 
school district, held that documents 
prepared by a law firm hired by the 
school district to investigate were 
shielded by the lawyer-client privilege 
and the work product doctrine; the 
engagement letter adequately estab- 
lished that the law firm was retained 


to provide legal services). 
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may, 
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202 Wh 

i ™ term “client” broadly € 

corporations and government 
defines “client”: 

(a) A “client” is a person, 


. 


public 


or other organization or entity, 
rendered professional legal services by a 
lawyer with a view to obtaining profession 


lawyer. 


renders further services.’ Moreover, 


the client herself; 


privilege.” Disclosure after the client’s 


ardles 


wye 

: o retain. Conversations with all thrae Se 
of deciding which f the client ultimately retains attorney X, Ņ 
o that lawyers A, 
ctive client for no tee. 
d 9%, o 

oisa “client d infibeud natural persons as wel] 
al entities. 


officer, 
either public or private, who iş 
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il] 


B, and C agreed to Speak 


rate clients 
Wis. Stats. § 905.03(1),) 


or corporation, association, 


lawyer, or who consults a 
al legal services from the 


same rules that apply while the client is alive. 
Identifying the “client” is more problematic when the client is a 


corporation or other business entity. Wis. 


Stats. § 905.03 adopted 


verbatim the version of the lawyer-client privilege proposed by 
the Supreme Court in Rejected Fed. R.: Evid. 503. Although the 


privilege extends to confidential communications made by a “rep- 
resentative of the client,” the term was undefined. This lacunae 
arose because the Advisory Committee lacked consensus regard- 
ing the application of the rule in the corporate context? 


s * , 
The “entity rule” is ensconced in both case law and 
JSS BLAS Oo VIB IIe Ai i iy IRTEE 


‘See RE of einen 
discussed in § 503.202, which sie din 
to persons or entities “Wholoonsult|]. a 
lawyer with a view to obtaining profes- 
son pl sre! from tha La 
cliente are owed basie duties, include 
loyalty). ggi E mpetence, and 
§ 88 (Tth od): nee 


Sedit Ron aids AAS 

: rit gs 503,202) Bid AT AWE 
. See also SC Aen Jeu tapiang 

duty var om et 74 
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supreme 


W pib DAR aie said 
bar Baek see: 

“See Swidler & Berlin v. U.S. 
524 U.S, 899, 118 S. Ct. 2081, 141 L. 
Ed. 2d 379, 49 Fed. R. Evid. Serv: b 


40 Fed, Ri Serv, 3d 745, 159 ALR 
Fed, 729 (1998). 


„Evid. 503 
(“The rule 
contains no definition of ‘represente 


p—PRIVILEGES 


gyi ENC 
4 ) 
rule.” When representin 


i ; 8 an ; 
Tt EE TNE Y VO Sa (officers. tity, the lawyer 
A the privilege or whi ç client » the entity m Ployees), unle 
pave access to the privileged ae entity's offic’ 8 whether to 
majority of a board of director nication or info ali agents may 
mm a Taa wiae a information è A k 
oR a niation renee i “A lawyer employed 
; : S the o ‘Yai ed or retai 

duly authorized constituents,” In shoe ee acting hiona it 
constituent, is the lawyer’s client.» ° “7° organization, not the 


In Lane v. Sharp Packaging 


Lane’s status as a former director does not entitle hi | 
Niebler’s [the lawyer] files regarding CEE TEE cart nike 
Wisconsin follows the entity rule, and accordingly, the lawyer-client 
privilege belongs to Sharp—Niebler’s client—and only Sharp can 
waive the lawyer-client privilege. While a corporate client. can only 
act through its officers, directors, employees, shareholders and 
other constituents, see Comment to SCR 20:1,13, we logically 
conclude that a former director cannot act on behalf of the client 


+4 


access to lawyer-client communica- 


advice for the client.”). (Citations omit- of the association’s board denied him 


_ For a colorful discussion of the 
dissension among the Advisory Com- 
mittee, see Wright and Miller et al., 
Federal Practice and Procedure, 

Vidence § 5483 (2d ed.) (as to corpora- 
fions, “the concept has crumbled into 


’ 


j 


cided to leave this term undefined. See 


12, 
5 (Ct. 
845 (Ot 


tions between the board majority and 
the association’s attorney; held that 
under the entity rule, the attorney 
represented the association and not a 
constituents; the board majority ha 

authority to deny the plaintiff acess 
to the lawyer-client communica ion 


did client/entity waive the privi- 
ra the plaintiff also failed 2 Lak 
that any exception to the privilege 
plied). a 

, k 
Lane Yag q 25, 251 
” 2002 wi 28, Bea z 

Systeme Tn N Wad 7188 (2002), cit 
ing doesn Ro IN W.2d 63 (1992) and 
SOR 20:1,13: ee 
Mane v, Shar? aN eel 
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ae i lawyer-client privilege." 
corporation and walve the cantik the Wisconsin Supreme c pad 
? 

In rejecting the i or orty which ar power to waive p ae 
looked to fe en ‘client privilege with t machi kadas present whi 
corporate attorn 4 a “former director and a issident,” Las m0 
management ry to waive the priait ven S 1 Ces Ri 
acke 3 : orate pow . 10 
created while he yielded Comp entity rule” has been sett) For 
Alfhone siktes o Biko corporate executives, tisually the re 
ate RHE ebue is determining which i the current “constit. ins 
aS (ie., the directors, officers, and employees) de e within the en 
is of the corporate lawyer-client privilege. McCormick cr 

ates ivilege’ e in the “corporate context 
tersely states, the privileges Scop ‘i Pie te 
has presented an exceptionally troublesome question which is R 
even yet not fully resolved.”" Regarding disputes among current re 
directors, case law permits a majority ofa board to deny another cc 
board member access to privileged information. The court of ap- le 


eals emphasizes the primacy of the entity rule and that the 
entity's constituents must not be confused with the entity client: 


In general, a client—which, under [Wis. Stats. $ 905.03(1)(a)}, 
includes a private association—may refuse to disclose confidential 
communications between the client and its attorney. [Wis. Stats. 
§ 905.03(2)]. Wisconsin subscribes to the “entity rule,” which 
provides that when a lawyer represents an organization, the orga- 
nization is the client, not the organization’s constituents. The entity 
rule applies to privileged communications under SCR 20:1.6. The 
corporate entity, not the individual constituents, holds the privilege. 
The purpose of the entity rule is to enhance the organizational 
lawyer’ s ability to represent the best interests of the organization 
without automatically having the additional and potentially 
conflicting burden of representing the organization’s constituents.’ 
Prior to the debate over the Federal Rules of Evidence, there 
; 7" yg aa A ADE abhag] h fern, Asis i 
®Lane v. Sharp Packaging, 2002 Systems Inc. 
Wis, 2d 68 


ted), | i ARE 
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Wis, 2d 68, 64 i 


“Lane v, Shi 
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peen & variety of approaches to t 
-Jege with no clear consensus, 7 


0 ; 
wwe ad emphasized whether the cor 


ticism led to two influential formulations. tha « 
‘est and the “subject matter test.”4 Theta f > 
Rule of Evidence, 502 followed the “control pe, hte ih 
IE EN] Tiss! group’ test, which 
paler à l ege to communications between corporate 
wa Sohbet: corporate officials empowered to act on the 
The Supreme Court took up the problem in Upi j 
States. Upjohn involved an effort A the IRS to Be HR lda 
documents and reports that had been compiled by the Upjohn 
Company during an internal investigation into whether its em- 
ployees had engaged in paying bribes and kickbacks to foreign 
governments in the name of doing business abroad. Under the 
watchful eye of Upjohn’s corporate counsel, the company 
circulated a letter and questionnaire designed to gather the nec- 
essary information. Interviews were conducted with former 
employees. Although the results of the internal investigation 
were reported to both the SEC and IRS, a dispute over the tax 
consequences triggered the IRS's efforts to secure the underlying 
documents. The pertinent issue was whether the foreign manag- 
ers who filled out the questionnaires were “representatives of the 
client.” On appeal from the district court, the Sixth Circuit 
adopted the “control group” test. The matter then went to the 


Supreme Court. 
consin Supreme Court “heavily relied” 
he v. Sharp Packaging. 
’ . 1 
th parka ae on Evidence § 87 
14 
_ See Wright and Miller et al., 
pedera] Practice and Procedure, 
vidi $5483, at 282 (2d ed.) (pro- 
mg an admirable survey of the 


control group 


herence”). ) 
15Uniform Rule 502(a)(2) (1974) 
defined “representative of the client 
in these terms: ik onm ns 
resentative of the chens 18 
ery authority to obtain poapoa 
legal services, OF to act on a AAS ya 
dered pursuant thereto, on bena 


the client. 


‘Usion; while the “concept of a ‘rep- 
"sentative of the client’ is clear ANd  tetJojohn Co, v, UsSy 1981-1 OF 
vorkable when applied to natural PIS 983, 101 S. Ct: 677, 
tons,” as applied to corporations He — 584, y 
concept has crumbled into inco- L. %6 se 
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The Upjohn Court § 
courts. Upjohn criticized aor 
because it gave short shrift to 
factual information from 


case approac none 
matter” test.” AS construe 


ion by corporate emp oy 


communication i 
rovided «(1) it 18 communicate 


ing legal advice for the corporatic 


‘ao of the communicar a. ; 
corporate AS TT ial within the corporation itself”? In 1986, 


treated as confidenti 


Revised Uniform Rule of Evidence 
reflect the interests identified by the S 


(2) A representative of the client is 


professional legal services, OF to 
thereto, on behalf of the client or 
purpose of effecting legal repres 
receives a confidential communie 
employment for the client. 


d the 
t surveyor rejected the control group 


the client. 
theless had overtones of the “subjeg 


d by McCormick, Upjohn shield , 
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confusion among the low, 
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the lawyer's need for complet’ 


The Court set forth a cage. 


ees and officials to a law 


on; (2) it relates to the specifiy 
cating employee; and (3) it ig 


’ 


G) one having authority to obtain 
act on advice rendered pursuant 
(ji) any other person who, for the 
entation for the client, makes or 
ation while acting in the scope of 


McCormick observes that logically the Upjohn rationale should 
extend to other “organizational structures,” including partner- 


Upjohn, 449 U.S, at 386, 101 . 
S.Ct. at 681 (“With respect to the priv- — 


ilege question the parties and various 


amici have described our task as one — 
of choosing between two ‘tests’ which | 


have gained adherents in the courts of 
appeals. We are acutely aware, how- 
ever, that we sit to decide concrete 


cases and not abstract propositions ‘of 
law. We decline to lay down a broad 
rule or series of rules to govern all | 


conceivable future questions in this 
area, even were we able to do s0.”). 


18jcCormick on Evidence § 87.1 
(7th ed.). 
Wright and Miller et al., Federal 
Fraction j and, arenan iena 
d.) (discussing Upjohn and 
the controversy it has spawned), The 
authors made the following observa- 
tions in summing up the confusion 
71942 by Upjohn; Bh 
If it is not possible to prescribe an 
“Upjohn teat! aa a pee tap 
what seem to use to be some salient 
factors in determining who can be a 
representative” of a corporate client, 
First, co ought not to beable 


rporations 
to claim a broader privilege than hu- — 
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~ man beings. It is one thing to permit 
` the corporation president to speak on 
behalf of the entity; it is another to 
permit the corporation to. hire wit- 
nesses as “representatives.” Second, 
courts should be alert to the possibili- 
ties of “papering-up the privilege”; this 
_ will insure that decisions on the scope 
_ of the privilege “reflect. some institu- 
` tional reality and are not based upon 
‘u some bureaucratic Potempkin village. 
<i Third, the corporation should be re- 
quired to be consistent in ascription of 
status to its employees. It should not 
be permitted to claim that the person 
in question is a corporate “representa 
tive” for the purpose of the privilege, 
'pthan, faro arguag and claim the same 
or a similar employee is not authorized 
to speak on be alt of the corporation 
i when the issue is the admissibility of 
a ad: 


missions Anarene Finally, care musi 
in 


be taken in the procedures used t 
adjudicate claims of cor orate 
Mi a aple, ak corporation 


privilege, baliqan an 


; wana ivsigatiazi Grahor g 5483 
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noier shipi extending it to governmental entities d less enthusiastic 
est abou” a is no Wisconsin case that has aa, ; 
NDlete AASA vn the corporate client in this. tate, Kihau u ie 
tSe-by. test e ave relied on Upjohn for other urposes Hee several 
ubject decisto pellate A et on this point a ong with a eens : 
elds a of 3 ion suggest that lawyers are following the dominant Oe 7 
awyer ora approach as reflected in Uniform Rule 502(a)(2), This we” 
Secur. jon gundest polic choice, although commentators have criticized 
pecific th xtravagant” app ications of Upjohn, particularly its broad brush 
') it is eension to former employees, Nonetheless, the Upjohn ap- 
1986, ex ach has garnered considerable influence outside the federal 
led to prem.” Its dominance provides abundant precedent and desir- 
ohn: Je uniformity for those entities doing business nationally and 
tain n transnationally. Yet there are unsettled questions about its 
vant AR Should it apply to all private entities? What about 
“the m ermmental agencies? Absent an appropriate case, perhaps it 
‘Sor ov ad be most efficacious to consider these issues through the 
ve of vanes rule-making power, where disparate voices may be heard 
t ond creative options considered.” d | 
hould § 503.208 What is a “communication” within the 
The privilege shields only URAC ional legal services. 
ermit f facilitating the rendition of professi 
i purpose of taci ] orting the privilege focuses on the 
rer to Although the policy suppor | | 
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cond, 3 EER 8 (7th ed.).. 
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upon ‘icnuseon In re Lindsey, 158 F.3d 1263, dence Through the Power to Regui 
iage. discusses In re S "13, 42 Fed. R. the Practice of Law, 
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verson po pson Chil analy School Dist. 100, 600 F.3d 61: 
eo a Children’s Berwyn Ed. Law Rep. 525 (7th Cir. 
rilege: n 1979 620, 255 here victims of sexual as- 
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Mres Tee wea) | Jiscussing the privilege’s donee a hs district to in 
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jent to the lawyer, th 

‘ded by the clien , the 
l information prov! ‘alds the advice and com e 
wee GWA street that also os in short, Wis. Stats, § 905i 


protects both sides 0 nda only X 
ge rule, however verbal assertions of fact, memory, belief € 
conn 


i tion that arises duri 
ini not cloak all informa | 
opinion. Font relationship. Thus, what an attorney observes ue 


her own eyes is not a comm 
ily observable by others (e.g, 
sling). Such observations are, 


responsibili p 
i erbal demons artes 
But the privilege extends only to the communication, not to the 


fact itself. For example, a client who tells her attorney, “I ran the 


sition, when asked, that she “ran a red light.”  — 

Thus, the privilege shields only the communications, not the 
facts themselves, including the client’s recollection of those facts, 
For similar reasons, a lawyer’s opinions based on what the client 
said are also protected communications. Parties cannot end run 
the privilege by seeking opinions predicated upon communica- 
tions but not the communications themselves. Thus, in a hearing 
to determine the defendant’s competency to stand trial, a prosecu- 
tor may not ask the defendant’s former attorney about her views 
of the defendant’s competency, even when the testimony would 
not explicitly divulge the actual contents of conversations be- 
tween the former attorney and the defendant. _ | 

From this it follows that under Wis. Stats. § 905.03 a client 
[Section 503203] = ——vidence § 5488 (2d ed.) (“the distinc- 
$5 60,0 oo Pe Tate: Beanie naiiesta nares 

2 9 A" is. A 6 W. fen tel RINT LS | 01 : un ca 
859 C008) (goe Malai gioi “a i alway fet . se SF 

A E dna Epstein, The Attorne: i A TR 
Client Privilege and the Mork-Produt of client confidences is SCR 20:16. 

7 4); ormic an, Dee W. ht 
Evidence $ 89 (7th ed), o i pa Federal Practice and Procedure 

‘See McCormick on Byidence "Videnee $ 5488 (2d ed.) 
§ 89 (Ith ed,) (which ya iantl fi ‘State v, Mee 3, 2008 WI 104, 
E EN A 
| m non-privile ladka . (“a 
ima mM TeGe parse 
al,, Federal Pract cone ne rates pO , 
or, > tege, An attorney’s opinion of a clien 
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competency is based largel 
nent communications with the 

cant.” )s 
cient ate v. Boyd, 2011 WI App 25, 
99-28, 331 Wis. 2d 697, 797 N.W.2d 
546 (Ct. APP. 2011) (holding that a 
jawyer could testify about whether ef- 
fective communication exists between 
the client and lawyer under the al- 
leged “breach of duty” exception: 
“Stated another way, unless the 
attorney-client privilege gave way in 
connection with confidential client-to- 
lawyer communications that are mate- 
rial as to whether there was ‘a total 
jack of communication’ between them, 
reviewing courts would be bound by a 
defendant’s sheer assertion. Indeed, 
[Wis. Stats. $ 905.03(4)(c)] tells us that 
the attorney-client privilege does not 
apply ‘to a communication relevant to 
an issue of breach of duty by the law- 
yer to the lawyer's client or by the cli- 
ent to the client’s lawyer’; a lawyer’s 
unremedied failure to effectively com- 
municate with a client is such a breach 
of duty . . .. The issue in Meeks was 
whether a lawyer could testify about 
her ‘opinions, perceptions, and impres- 
sions relating to a former client's 
mental competency’ when the client’s 
competency was in issue, State V. 
Meeks, 2003 WI 104, J 2, 263 Wis. 2d 
194, 798, 666 N.W,2d 859, 861 (2003). 
Holding that the lawyer could not 80 
$ , Meeks engrafted on [Wis. Stats. 
oie) the lawyers’ ethical duties 
104 ain SCR 20:1,6, Meeks, 2003 WI 
Ny dm 263 Wis, 2d at 823, 666 
ther A at 873-874, and determined 
the lawyer’s views of her client’s 
matte ncy necessarily was based on 
States” encompassed by the privilege, 
Wis a4 Meeks, 2003 WI 104, 1 64, 263 
4d 794, 821, 666 N,W,2d 859, 873 
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ly, the client may be ask by disclosing it toc 5 
y ed t ounsel, 


0 testify about her “subjec- 


ee disclosed to her. attorne on of whether these facts 


or does the priv; 
awyer, the client, oF bya, ‘ 


nt itself (e.g, contingent, 


ay nonetheless be privileged if its dekar a aad a lawyer's 


(2003). Unlike the situation here, 


owever, there w Gii i 

that the conddentiat: sntahatntdatfbe 
were material to an alleged breach of 
the lawyer’s duties to her client. Thus, 
and in light of Meeks’s application of 
SCR 20:1.6 to the attorney-client priv- 
ilege, it is significant that SCR 20:1. 
6(c)(4), similar to [Wis. Stats. 
$ 905.03(4)(c)], provides that ‘lal law- 
yer may reveal information relating to 
the representation of a client to the 
extent the lawyer reasonably believes 
necessary to establish a defense on 
behalf of the lawyer in a controversy 
between the lawyer and the client or 
to respond to allegations in any pro- 
ceeding concerning the lawyer's repre- 
sentation of the client? ” (Emphasis 
added.)). 

5See Dyson v. Hempe, 140 Wis. 
2d 792, 814-15, 418 N.W.2d 379, 388 
(Ct. App. 1987), citing Jax v. Jax, 73 
Wis. 2d 572, 579, 243 N.W.2d 831, 835, 
19 U.C.C. Rep. Serv. 1362 (1976) “This 
court has noted that the [lawyer-client 
privilege] protects communications 
and not necessarily facts or evi- 
dence.”). 
8pyson v. Hempe, 413 N.W.2d at 
389-90. 

7Dyson v. Hempe, 418 N.W.2d at 
388 (“The privilege protects communi- 
cations and not facts or evidence. The 
name of any other lawyer Dyson con- 
sulted is a fact, not a communication. 
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of the client’s contact wi 
eral oait scretion to allow general questions 


th a lawyer. Accordingly, the 


into the nature of the subject matter in order to adequately test 
the validity of the claim of privilege and any exceptions that 


might apply. 


Documents are analyzed like oral communications. Once the 


®Lane v. Sharp Packaging 
Systems, Inc., 2002 WI 28, q 39, 251 
Wis. 2d 68, 640 N.W.2d 788 (2002). On 
the record before it the court 
concluded: . 
According to Niebler’s [the attorney] 
affidavit, which is uncontested, the at- 
torney billing records disputed here 
contain detailed descriptions of the 
nature of the legal services rendered to 
Sharp. Producing the attorney billing 
records would, therefore, reveal the - 
substance of lawyer-client communica- 


are protected by the lawyer-client 


Cine mote Cb R gp hs 

piety’ fals caah, e Beh 

ing records or invoices are pr = 
nor do we address whether the it 

court should conduct an in camera 
porto dp ate sage the dis» 
substance of- i heel 
bid lt / er-client 
2002 W ; y PSS er ays TATS 
2 I 28, at 4 Al Snota omitted); 


County, 2013 WI 4, 1.80, 848 Wie 
122, B24 N.W.2d 467 4 ifthe 2d 
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(BNA) 1381 (2013) (discussing the 
complex issues arising when a county’s 
insurer retains a law firm to defend 
the county and a newspaper seeks 
disclosure of invoices pursuant to the 


- public records law; held that the in- 


voices were public records subject to 
disclosure). l 


"Dyson v. Hempe, 418 N.W.2d at 
389 (“Dyson refused to disclose 
whether she had discussed with other 
attorneys custody, maintenance and 
how the defendants had represented 
her in her divorce action. While the 
questions she refused to answer did 


not ask her to reveal what communica- 
tions she had with the attorneys rela- 
tive to these subjects, the next logical 
inquiry in each case would have been 
as to her discussions of these subjects 
with the attorneys, Since such an in: 
i would plainly reach into the 
privileged area, and knowledge of the 
Sova nate oe 
tions with attorney | 
would not aid aa, abner e truth, 
A i may assert the 


W b Oih ) DEN i 
privilege ast such inquiries,”). 


rao Wright and Miller et al, Fede 


Practice aadi Pr yidencé 


-$ 5488 (2d ed, ETNAS the discov- 


ery stage with the trial), 


pr lawyer and client regarding the sy pondence between 
the vileged Conversely, preexisting Wrin 

predate the lawyer-client relationship, 
pr’ eged. Thus, business records document; 


priv ot privileged simply b 
tion are n ply because the 
ngel. Nevertheless, the client’s act of i 
cng it to the attorney, and explaining its contents genet 
Ekely “communications that fall within the privilege Dee most 
ing documents in a lawyer’s possession are subject (3 a cnt fi 
roduction as if they were in the client’s hands when dutdandaa 
Perjury and spoliation present altogether different issues ‘On 
the one hand, when a client tells his lawyer that he plans to 
erjure himself or to destroy critical evidence, the client has 
nonetheless engaged in protected communications. On the other 
hand, lawyers are ethically precluded from presenting false evi- 
dence and perjured testimony under the rules of professional 
responsibility.” Thus, it is the lawyer’s role to counsel her client 
about the perils of perjury and the sinkhole of spoliation with the 
hope that the client will change his mind, if only because of the 
adverse legal consequences. If the client is obdurate, the lawyer 
may withdraw from representation and take whatever “remedial 
measures” are required under. the circumstances. Perjury by a 
criminal defendant stands on a somewhat different footing 
because of constitutional imperatives and the unique role of crim- 
inal defense counsel; it is therefore regulated by special 


procedures. 


y are handed over to 


“See McCormick on Evidence tial, See SCR 1.6. When representing 
$89 (7th ed) 8 8 9 a criminal defendant who intends to 
i testify falsely on his own behalf, de- 

fense counsel may proceed with narra- 

tive questioning, rather than the tradi- 
tional, controlled Q & A format, but 
“must also inform opposing counsel 
and the circuit court of the change of 
questioning style prior to the use of 
the narrative,” 70, q 48. The 
trial court is “required to examine 


party and’ 


y and counsel”), 
See State v. McD counsel and the defendant and make a 
wan 5, 2d 4 $8. 68 'w.2d 600 record of the following: ‘(1) the basis 


488, 4 
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ea ined to third persons. Depen nE P gon is com. oe a 
municating, the intent may be that of the chent, i; e attorney, or Gonsi 
their representatives. The rule requires ad e anona “SJely 
precautions. Given the technologic 1 advances that have been se 
made in surveillance techniques, he rigid common law positions est 
regarding eavesdroppers and intercepted letters should not be ae 
blindly followed.’ “Gd Hs abate Saved 
Intent may be inferred circumstantially by examining the a 
context in which the communication was made. The court may Cael 
consider whether any precautions were taken to prevent others often. 
from overhearing the communication.’ Obviously statements ficers 
made in the known presence of third persons are not confidential.” eat 
Thus, conversations between lawyers and clients in courtroom FARG 
hallways are not necessarily shielded from passersby who might EILE 
overhear them. Documents intended to be made public or heii 
disclosed to third persons are not privileged just because they are i 


prepared by an attorney. Wisconsin adheres to the “øeneral rule 


e ” 2004 WI 70, J 48 (citation omit- of Finding of | Contest in State V. 


[Section 503.204] ae 822 n.3 (1995) (defense hd 
oe i 
Rejected Fed. R. Evid. 50: . held in summary contempt when ti 
sory mmitte A NE noes overheard her oN 
authority has in the past allowed the 10257 after he had sentence er cli- 
eavesdropper 1o testy to overheard Sabia re Subpoena of Stoke 
sations z 15. 53 eW ; 
mitted intercepted E tefl (Ct. App. 1999) (videotaped interview 
Today, the evolution of more sophisti- 9f a crime victim conducted by th? 
cate fechniang, of eavesdropping and defendant’s i spouse, who then gave it 
interception calls for abandonment of to her lawyer; held that the videotap® 
this position, The rule accordin Bt HANG Aa 
adopts a policy of protection against 
ie kinds of invasion of the privi- 
ege.”). ay E | 
Pl ar alto ee te 
0 “Rejected Fed, R. Evid. 50: advi 
Bory committed note. = = et 4 ei Ay 
Lane v. Sharp Packa: ene e 
Systems, Ine., 2002 Wi 28, 49 tone was som 
251 Wis. 2d 68, 640 N. » tion i 
(ordering disclosure of a lay 
munications with third partie 
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Adenia Š ficers or employees who are constituents of the corporation but 
sourtrooin are not themselves clients. In those instances it is imperative 2 
vho might that counsel identify his client (the corporate employer) while 
ne also requesting (demanding?) that the constituent not disclose 
public or eee re 7 San A 
e they are the interview’s content to anyone else without counsel’s approval. 
neparaeate Lawyers may rely on others to assist them without vitiating 
the privilege. Interpreters may be necessary for communications 
between client and lawyer. Wis. Stats. § 905.03(1)(c) defines a 
in, State vV. 
533 N.W.2d ; : : 
Bas Euras ‘Jax v, Jax, 73 Wis. 2d 572, preparation and execution of a ore 
t when the 579-80, 243 N.W.2d 831, 836,19 U.C.C. ment which is intended to be mt e 
rk. “Ridicu- Rep, Serv. 1362 (1976) (“The act of public or to be relayed to a third p Ae 
neat har clic signing a promissory note is not privi- It appears from the testimony in 1 
šteckbauer. leged simply because it is done in the case that if Mr. Houck gk: E 
i of DATA 9 Presence of an attorney. The privilege involved in the preparation an eee 
2d 496, < a contemplates a confidential disclosure tion of the note, it was as a mere wi A 
q paternos by a client to his attorney which the ener assigned to put the age 4 
ted by it client reasonably believes to be related the parties in legal form. Except a 
1en gave to obtaining professional legal ser- extent that any legal Aase ul 
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tion itse n of disclosure to the attorney, or, if -nd execution, and the RA ate +0 
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party, the €yond the purpose of the privilege to Leonard Jax.”) (citations omitted). 
io rejected Preclude the attorney from testifying Mg ok on Evidence $ 91 
itse to that act. especially wi here MeCormic wer 
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This situa © signature is required to give the (7thed). a Attorney- 
in whi document legal efficacy. This court . 6} gdna Epsteit product 
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: h.”” The third person must ' pes gi th > a8 the 
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attorney s abe Ube ample he privilege is inapplicable when 
communication. “or wvestigator who prepares a report before the 
the client hires a7 nally, the lawyer's representatives include 
Ae aie to assist the lawyer in formulating legal advice, 
experts retaine ) ‘cal experts, regardless of their status 
such as accountants or medical experts, fre* a eee 
as witnesses or whether compensation 18 pais y AN ney or 
inla 9 ; {J i tf ras TSJ {J í i 
eee single attorney jointly represents two on more clients 
(e.g., a husband and wife), their communications are paca 
privilege in terms of their joint interest against opposing parties, 
In the event that litigation erupts between the joint ‘clients 
themselves, the privilege is inapplicable as discusset below at 
§ 503.405. DRON B pana p, a, f ONA H 
§ 503.3 Who may claim the privilege... o 
The privilege belongs to the client, not the attorney. The client 
may waive or assert at regardless: of the ) attorney's wishes or 
interest. Privileges held by a governmental entity may be waived 
over an objection by an officer holder acting-in-his personal 


sagely observes, 


yO 


_. "McCormick on Evide wa ee ae 
(7th ed.). dence:$:94 


>o oao ing. Thus the definition includes a0 
I a> r - owt i pe meye E TEN ES ~ i 
an a E Subporaaot Steckbauer, expert employed to assist in rendering 


to her lawyer; ta: on i 

was not protected b aPe employed to te 

chear iid agi? or ahaa on € 3J 

Peene; 66 eig neitha, However, limit ‘repres 
the client’s nor he t RE Jage tunel PR seni 
sentative). y de Li ~J * ) wyer ve / e 


sory committee's no 
‘representative of t 


nizes that t 


~ 


DET 


§ 503.3 


as 
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may client’s sole claim to the privilege is 4 party to the lawsuit, 


ule’s underlying policy. If the privil 


the sor to promote the client's full and fre is assumed necessary 


hen 
¥ 4 503.36. 


in ° Jient should have the authority to waive con 


js 0 Nets 
his O° he privilege may be “forfeit” are disc 


frank disclosure of facts 
fidentiality when 
Əs a “waiver” and 
ussed in §§ 503.35 


privileged communications are categori jel i 
disclosure, whether in the course of UE om ang ‘efile o 
hearing. Put differently, properly asserted, the pate, Min we 
‘lege blocks disclosure regardless how compelling a need hehe 
nent may have for the information or evidence.’ fe 
pven though not technically a “holder,” an attorney may (and 
should) assert the privilege on behalf of a client.‘ indeed the 
jawyer's authority to assert it on the client’s behalf is presumed 
and the attorney may be ethically bound to do so in any event 
even with respect to former clients.° A client does not automati- 
cally waive the privilege by calling a lawyer as a witness, 
provided the testimony does not directly or indirectly discloses 


[Section 503.3] 

‘See In In re Grand Jury 
Subpoena, JK-15-029, 828 F.3d 1083, 
1092 (9th Cir. 2016) (any lawyer-client 
privilege regarding communications 
between a former governor and the 
state’s attorney involving ethics viola- 
tions were held by the state, not the 
former governor)... | 

*See McCormick on Evidence 
$92 (7th ed.).; 

Lane v. Sharp Packaging 
Systems, Inc., 2002 WI 28, 251 Wis. 
vil, 640 N.W.2d 788 (2002) (“The 


il disclosure by j who feel safe 
be 4 3 their attorney.”) (citation 
See Dilger v, ropolitan 
erty and Cas, Ins, is 2016 WI 
A EA 
e: eit harmlessly, in ordering 


insurer to produce its claims file; the 
order violated the “absolute” protec- 
tion of the lawyer-client privilege and 
the qualified protections of the work 
product doctrine; the court found inap- 
posite cases where a party had volun- 
tarily produced privileged material 
and where first-party bad faith—not 
third-party—was an issue). 

4See Matter of Finding of 
Contempt in State v. Kruse, 194 Wis. 
2d 418, 533 N.W.2d 819, 822 n.3 
(1995), where the court found in con- 
tempt a lawyer who uttered the word 
“ridiculous” in response to the judges 
decision on sentencing. The supreme 
court declined to address the argu- 
ment that the utterance wae 3 w 
shielded by the privilege because it 
was clear that the privilege i not 
being invoked on the client’s behalt. 

59ge McCormick on Evidence 


go2(tthed) o ant 
1 Edna Epstein, The 
Client Lee and the Work-Product 


Doctrine 19 (2007), 
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par renan other rar ethical difficulties an pa oa sce deved 
A AES may also invoice nee o a is Teata sitar 
4 i lthouś : 
a ‘ge ot S rain ni status quo potil ine absent a. 
a Mee Wes ROS is able to make an Informe qecision fop 
herself. ; A ati 
PE entity, such as a corporation, only au. 
Where the client is os y eee the entity’s privilege, Thus 


i ituents i 
e e anacer without such authority who discloses privi. 
leged communications has not effected a waiver on the entity, 


mi j fficer, who h 

Similarly, a former corporate director and officer, who had 
E ATTE stale so engaged, loses it upon termination and 
cannot penetrate the privilege thereafter even as to communica. 
tions that occurred while he was employed. See § 503,202. , 


$ 503.35 Waiver (express and implied) of the privilege | 
Waiver is governed by the provisions of Wis. Stats. § 905.11, 
Waivers must be voluntary but need not be done “knowingly” or 
even “intelligently” (the more rigorous standard reserved for 
certain constitutional rights).' For example, if a witness reviews 
otherwise privileged documents prior to testifying for purposes of 
refreshing recollection, the opponent may be entitled to demand 
their production, review their contents, and introduce pertinent 
parts in accordance with Wis. Stats. § 906.12. Thus, care should 
be taken to preserve the privileged nature of a document.’ It is 
not dispositive that the witness or her attorney thought (or hoped) 


"See Swan Sales Corp. v. Jo this rule is not a ‘ i é invita- 
Schlitz Brewing Co., 126 Wis. 2d T eh sa a eaten he na ae oe 
at Si N.W.2d 640, 648 (Ct. App. Also see 1 Edna Epstein, The 
). _ Attorney-Client Privilege and the 

See SCR 20:3.7 (lawyer as wit- /Work-Product Doctrine 398 (2007). 


ness). 2See § 612.4. RA aie 
[Section 503.35] P McCormick on Evidence § 98 
1See § 511.1. i] teak ? (7th ed, abs Oh" i: Í ae jie pee? 


Borgwardt v. Redlin, 196 ji 
2d 342, 538 N.W.2d 581, 587-88 1G, 
App. 1995) (no waiver occurred where 
clients requested to gee certain infor- 
mation in possession of their former 


attorneys: “Certainly, a client’s reana, 
to see his or her file that is the eae 


{~w 
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peld that ie vi p euent may waive the : lo It definitively 

iorney on the c Aa s behalf, at least in ene ee not the at- 

d and where the lawyer discloses the Rae ee 
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sum, the texts of [Wis. Stats. 
jaw, and the policies undergirding e A , the case 
ort our conclusion that a lawyer, without Ta ent privilege sup- 
edge ofa client, cannot waive the attorney-client ee or knowl- 
tarily producing privileged documents (which N ege by volun- 
recognize as privileged) to an opposing attorney in ae ey does not 
discovery request. We hold that only the client c esponse to a 
attorney-client privilege under [Wis. Stats. § 905 ah waive the 
attorney-client privileged documents.° 11] regarding 
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eati) jz y Beer ed at pursuant to a a RERE 
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of the documents and did not obtain Parnes at 
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e Sampson holding followed from the court’ i | 
No. 0 ) ourt’s analysis of the 
re yess privilege and the waiver rules. First, Wis. Stats 
is 3(2) explicitly provides that the privilege belongs to the 
“a and that the client may refuse to disclose or prevent any 
Coe KPE from disclosing the confidential communications.” 
e we and other rules reinforced this general rule that the cli- 
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turned r, and although the memo also 
menta eee the file of Waste Manage- 
because nia expert, this occurred only 
order ay failed to obey a court 
ing from ch resulted in the memo g0- 
Of them Plaintiffs’ expert's file to that 
ibd expert). pep 
Meco? senerally the discussion at 
Cormick on Evidence §-93 (7th ed.); 


discussion 0 
permutations of disclosure). Wisconsin 


has now adopted the approach to 
“waivers” and “forfeitures” of the priv- 
jlege found in Fed. R. Evid. 502. 
^J arold Sampson Children’s 

Trust v. The Linda Gale Sampson 1979 
Trust, 2004 WI 57, 271 Wis. 2d 610, 
679 N.W.2d 794 (2004). 

` Sgampson, 2004 WI 57 at q 46. 

~ 8Sampson 167 at 121, 

_ “Sampson, 2004 W 
271 Wis. 9d 610, 679 N.W.2d 794 
(2004). ! i 
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Addressing the remedy for unauthorized dieclaaitat the court 
ordered the opposing party to return all privileged documents, 
including copies, to the privileged party, and further ordered that 
they not be used for any purposes, including the preparation of 
expert witnesses. While acknowledging the impracticality of this 
remedy, the court pragmatically recognized that “a return of the 
documents and the. . . prohibition of their use is the only rem- 
edy available in this proceeding.” Ara 
A waiver may occur when a party, relies upon “advice of 
counsel” to support a claim or defense. The scope of the waiver 
extends to the subject matter; thus, all lawyer-client communica- 
tions pertinent to the advice are subject to disclosure.” Disputes 
over which communications are relevant ‘should be resolved by 
the judge during an in camera review. Wisconsin case law has 
encountered the “advice of counsel” scenario in several settings. 
27, 271 Wis, bd 610, B79 NWad 794 dosent to mn arma that futher 
(2004) the representatio1 Tih t y aring that: 
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We believe that the restrictive view of gil i ont 
more consistent with Wisconsin’s frat, eatin tg pic of 
as set forth in [Wis. Stats. § 905.03]. Under the restrictive nite hs 
attorney-client privilege is waived when the privilege holder at- 
tempts to prove a claim or defense by disclosing or describing an 
attorney-client communication. Likewise, under [Wis. Stats 
§ 905.03], a communication is no longer “confidential,” and therefore 
pees puvilogèd; when the privilege holder intends to disclose 
the information to third persons. See [Wis. Stats. § 905.03(1)(4)].™ 


In short, the shield is inapplicable only when the privilege 
holder actually discloses or describes the content of the com- 
munication in the pleadings, briefs, arguments, or testimony. 
Whether such disclosure has occurred is a question for the trial 
judge pursuant to Wis. Stats. § 901.04(1). 

“Duty to cooperate.” In coverage disputes between the insurer 
and the insured, quite often the policy contains a “duty to cooper- 

” clause. Usually this broadly worded language is directed at 

securing cooperation in the defense of an underlying suit, “not to 

in a coverage dispute.” Wisconsin case law has 
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modeled on Fea. ~ +) which also prepared an excellen, 
note that accompanies e rule, ie aed heehee 

; core of preservi 
i _03(5) strives to balance the col rvin 
eon es k privileged communications with the realit 
that in the “digital era” the volume of information combined with 
the variety of formats renders “preproduction paysite review" 
increasingly difficult and expensive. In err a alanced ap. 
proach,” § 905.03(5) adopts 8 “ ‘middle groun approach” that ig 
followed in a “majority of jurisdictions. — 
s about terminology are 12 order. The rule adopts 


A few word 
the distinction between “waivers” and “forfeitures” that is now 


current in the case law.” The Wisconsin rule, however, uses the 
term “communications,” unlike its federal progenitor, which 
broadly extends to “information” as well as “communications.” 
The Judicial Council explained that the “different language is not 
intended to alter the scope of the lawyer-client privilege.” The 
term “information” should be. understood as referring to client 
confidences, which are protected by SCR 20:1.6. ae 

The new rule turns on the distinction between deliberate and 
inadvertent disclosures. Deliberate disclosures (waivers).continue 


t 


uct doctrine. The cooperation clause 2Judicial Council note to 
does not ‘imply a duty to produce docu- § 908.03(5), citing State v. Ndina, 2009 
ments protected by attorney-client WI 21, {f 28-31, 315 Wis. 2d 653, 761 
privilege in coverage disputes. We do  N.W.2d 612 (2009)... 
not interpret such a broadly worded § [he Judicial Council’s note 
clause to express any intention on the explains; oe ad hg te aaa 
part of Hydrite to wine the attorney- The language of [Wis. Stats. 
client privilege or work product protec- _§ 905.03(6)| also differs from the lan 


tion”) (citations omitted), ed nn s: guage of [Fed. R. Evid.| 502 in a way 
[Section 503.36) iS Bin rhad kE ih ‘that should not be considered material. 


hee u Aa GEA Sub. (5) applies to a ivileged “com 
"Although the court declined to munication.” Rule 502 applies to A 


adopt the al Ci pittig fcommunisapan Ke pimi 
court ordered . Ther ; iffe 
so that the note “may Je i j ) ie grafted onto sub. (2), 
the rule.” notes ; in 
paer an _ of “communications” tween lawyer 
visory Committee Ad- and clients, not “communications Mis 
i ot cy Win vse aga nw nania s 
sccompanteg: by corre ding è! or the tence eer the lawyer-lie® 
Í ae vilega vile provide any less proteo, 
agai t inadvertent disosi ia es 
id information jan is prov! 
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é overned by the rule in the Sam i 
pails nosey pepenieuly ie that § 905.0816) Se The Judicial 
ip have nee a erruling any holding in Pela intended 
adeten ataata BY Sti deliberate disci son,” which 
monsent or knowledge of the client, does not waive t 
jent rivilege. yet he lawyer- 
¢ forfeitures are distinct from waivers, Th. 
ihe negative. Under sub, (5)(a), a disclosur 
a forfeiture if the following circumstances 
e The disclosure is inadvertent; 


e The privilege holder took “reas ” 
disclosure; and, One REN 


e The holder “promptly took reasonable st i 

Saladin : eps to rectify the 
wrt jacuding following the “procedures in Wi Stat 

Several points: First, there is no definition of “i 2 
here too Sampson controls. Second, whether the aen bok Se 
sonable steps” to prevent the error or to rectify the error upon its 
discovery turns on the circumstances, The Judicial Council notes 
lists a number of “non-dispositive factors,” also discussed by the 
federal Advisory Committee; they are set forth in the margin.’ 
The time lapse is measured from the point when the holder (the 
“producing party”) “first learns, or, with reasonable care, should 
have learned” that protected information was disclosed. Another 
factor relates to the quantity of information inadvertently 
disclosed, a calculation that includes “the number of documents 
produced and the percentage of privileged documents produced 


e rule defines them in 


e “does not 
operate 
are present; ie 


to prevent 


‘Harold Sampson Children’s the information if the party disclosed 
it before being notified; and may 


Trust v. The Linda Gale Sampson 1979 $ l 
Tru ‘ promptly present the information to 
st, 2004 WI 57, 271 Wis. 2d 610, the court under seal for a determina- 


679 N.W.2d 794 (2004). tion of the claim. The producing party 
For discussion of Sampson, see must preserve the information unti 
$ 503.35. the claim is resolved. i 
fWis, Stats. § 804.01(7) was cre- Ea 
ety g are $ The Judicial Council’s note sum- 
ated along with § 905.03(5), It states: = narizes them as follows: “(1) the rea: 
804.01(7) Recovering Information Inad- sonableness of precautions taken, (2) 


vertent]: : PA ; À í 
ery fn ian A E 
ubject to a claim of privilege or of es > j 
Protection as e cation mate- disclosure, (5) the ann ree 
rial, the party making the claim may ments to be reviewed eer 
hotify any party that received the in- constraints for pete ew 

mation of the claim and the basis reliable software too EOTS nokiom 


rit, After being notified, a party must reen documents befo à 
the apy return: Seater by estroy (a) whether an efficient records Tore 
in Specified information and any cop- agement system was in p AH paahi 
mee has; must not use or disclose the Jitigation; and (9) any overriding 


ration until the claim is resolved; A 
Must take reasonable steps to retrieve of fairness. a 
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t 
material tne i 
technol i inaril ih Sane used to screen docu 
ther the softwa e tools nate, giv ments 
In assessing wne vô reliable, it is approP iate, given Current 
duction WE or the producing party designed a 


pefore produc meas t 

technology: consider yie privileged documents from others to 

h that wou assurance testing before production 
d accepted at the time of 


se T 
nducted ase) 
be produced ant o mmonly available an 


through me ) 
the review and production, 
that a dec 


From this it follows 
screen of some sort would have to 
the first instance. ; 
The rule extends beyond the state § 
905.03(5)(a) appr 
but the Judicia 
eaten in ligh les of federalism and comity.” 
More precisely, t sub. (5) “does not conclusively 
resolve whether privileged communications inadvertently 
dictions may be used in 


disclosed in proceedings in other juris may be, 
eedings.” The laws of that other jurisdiction may 


8 
control despite sub. (5)’s mandate that it applies “regardless” of 


‘sion not to employ a software 
pe defended as reasonable in 


porders. Section 
e disclosure occurs” 


of where thé 
cognizes that the matter is more 


le follows the majority rule. Yet where jurisdic- 


tions clash over disclosure rules, the Judicial Council asserts that 


a court must conduct a échoice-of-law analysis.” 


Again, the key is distinguishing deliberate and inadvertent 


disclosures. Section 905.03(5)(a) “shields certain inadvertent 
disclosures but does not disturb existing law regarding deliberate 
disclosures. Nonetheless, deliberate disclosures are affected by 
pe reach of sub. (5)(b), as described by the Judicial Council's 
note: 
Deliberate disclosures might come into play under i 
‘ BCHOB MES TT play un h 
ae sy when.a disclosure is not i yaan aia eee fe 
are under Stay exe o gieoned emi 
WOL FAO , such an extension 
phate isi mS arae does Pes senlen nid. Ga Ader 
initial disclosure is neutralized by ‘he Sameer oe sean if the 
The new rule applies “to all procee Jii SSENT RBU C5 the 
effective date of this rule and, insof dings commenced after 
in all proceedings pending on ja AORAR and practicabl® 
tive date was January 1, 2018, ective date.” The rules efter 
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4 Exceptions to the privile 
§ 508 stats. § 905.08 embraces five he i 
wis: > 8g whether the privilege qo options: J 
yermines whet e AA i cloaks a ci ust as the judge 
ae or the privilege was waived, the judge communication; or 
i ability of exceptions. In camera hearin 80 decides the ap- 
plio jal court's discretion. The judge is not bows d Conducted in 
vidence in determining an exception’s a peri the rules of 
ege may review the allegedly privileged pplicability; thus, the 
Jis determination, ged information in making 
509.407 neers sec SE of crime or fraud ofi 
The public policy supporting the . ini 
„ot contemplate the use of LENSI an Myer client privilege does 
s.1 Wis. Stats. § 905.03 adopts the nspirators in crimes or 
exempts confidential communications as etaa o rule that 
cients that are intended to further an Pawon Tapore add 
crime or fraud. It must be shown that aea Ee A et 
the intended crime or fraud, or reasonabl e plient either knew of 
it, The reasonableness requirem t y should have known of 
advice by counsel.” The crime or ane ee ap ents 
wh ti : xception does not apply to 
past engomar which a client seeks counsel. Put differently, 
"E i a i a0 exception only applies where the com- 
munications preceded a crime or fraud and may have furthered 


the nefarious objective.’ í 
Mere allegations of fraud or criminal intent are insufficient to 


[Section 503.4] - [Section 503.401] 

"The five exceptions set forth in emi some instances a lawyer may 
Wis. Stats. § 905.03(4) are among the _ be required to disclose confidential in- 
most commonly encountered problems, formation in order to protect third par- 


but federal common law and sundry 
state rules recognize other exceptions. 
pig gd ordiner of the “fidu- 
exception,” see 1 Edna Epstein, 

he Attorney-Client Privilege and) the 
eme Product Doctrine 639 (2007) 
only’ trustee may keep privileged 
Da tsited mber of ptjorney: 
ommunications, namely onty 

those that are both for his own protec- 
him Wie which are paid for by 
tying coe he fiduciary seeks legal 
<° m respect to how to go about 


pect 
a by iness of being a fiduciary, 
ro he is sought for the henefit of 
e's utir 48 well as the for the trust- 
tial Jat ate Protection to avoid poten: 
ter type to the beneficiary. The lat- 
7 fir om al advice may not be 
P vilege vis-àà-vis the 


ties from physical or financial harm. 
See SCR 20:1.6. 1 Edna Epstein, The 
Attorney-Client Privilege and the 
Work-Product Doctrine 674 (2007) 
(discussing the policy basis for the 
crime-fraud exception). 

256e Rejected Fed. R, Evid. 503 
advisory committee's note (“The provi- 
sion that the client knew or reason- 
ably should have known of the crimi- 
nal or fraudulent nature of the act is 
designed to protect the client who is 
erroneously advised that a proposed 
action is within the law.”). 

31 Edna Epstein, The Attorney- 


ivi the Work-Product 
Client Privilege Ana (“The distinction 


past crime or 
a past crime or fraud i 
ily one that is readily drawn. 


503.401 PAOA Finny, 
§ 503. 
he privilege. Wisconsin case in ane Han the p a 
pte he exception must establish a, P b Acle cage» | 
serting ; e rule that has been elaborated upp by recent federd 
ER In United States V: Zolin, t <3 upreme Cour 
discussed three issues relating to the RENAR, Tn ane or fraud 
exception. Because the Court's analysis large ne rns on the jn, 
ed. R. Evid. 104(a), which is identical to Wis 


terpretation 0 i Vis, 
Stats. § 901.04(1), and the common-law formulation of the crime 


or fraud exception, which is indistinguishabl¢ aei. Wis. Stats, 
$ 905.03(4)(a), Zolin may be relied upon ine? rmining these 
same issues under the Wisconsin Rules of Evidence. 

First, the Court held that in some situations a trial court may 
grant the opponent’s request to conduct an in camera review of 
the allegedly privileged communications 1n order to determine 
whether those communications fall within the exception.’ 
Wisconsin law, it appears, requires the trial court to conduct an 
in camera review once an initial showing of crime or fraud has 
been made. The court explained its approach as follows: 

Regarding the merits of the circuit court’s decision not to conduct 

an in camera review, we conclude that the circuit court erroneously 

exercised its discretion. The circuit court simply determined that a 

prima facie case of the crime-fraud exception had been established, 

and did not examine any documents to determine if the crime-fraud 
exception actually applied. “It must do so,” As discussed previously, 
the burden to establish a prima facie case is low. Once the circuit 
court determines the prima facie case has been established, an in 
camera review is the proper procedure to determine if the crime- 
fraud exception to the lawyer-client privilege applies. An in camera 
review is appropriate, because it is a “smaller intrusion upon the 
confidentiality of the attorney-client relationship than is public 
theless, these distinctions are and federal courts over the meaning 0f 
must be made by the courts lest they prima face in ths context Tt obs"! 
PA T AN ERROR Ah une ROTO Ok Pee ns 
926 bonibon subject to question,” but determin: 
ical aeaa ie aa ae hafe 
rc i eE Sie Sethe 


aa 


TESPIT EY "Y pie rèis PEERI 
deo eats 109 S.Ct. at fhe i 
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Ya jgclosure. : 
e, He differently, the trial court cannot ] 


cent fede} ‘ng to an order compelling diselog o om the prima faci 
n t g disclo naela 
eme uta noin oviow permite a farell erent mandatory i 
me or fra cam” nication to determine if it falls with; ocument and 
s on the ia ome ption. in the crime or fraud 
ical to Wis. Coe alten uestions of admissibility. į 
S. liminary q admissibility, iñcludi í 
f the cri f'a privilege, are governed by Fed. R, Evid. 10d(aye Akkont 
Wis. Stats. at rule provides that the judge is not bound by the rules of ef 
ining these Jence “except those with respect to privileges,” the Supreti 
Court observed that the information need not “be déetied 
court ma rivileged . . . while the question of crime or fraud remai 
2 review of ipsi n = 
determ ine Second, Zolin held that the opponent who requests an in camera 
‘Xxception § review must make a threshold showing before the trial court can 
conduct an ant the motion. The requesting party must present sufficient 
fraud has evidence to support a reasonable belief that in camera review 


8: may yield evidence that establishes the exception’s applicability. 


0 conduct The threshold is low, namely, believable evidence of an “ongoing 
per: + | unlawful scheme.” The decision to grant the in camera review is 
ae ee within the discretion of the trial court.° ges 
me-fraud The third question concerns the kinds of information that may 
"eviously, 
ad circuit ane v. Sharp Packaging Sys- in the record and established legal 
phere c tems, 2002 WI 28, at 1 55 (citations Principles. À 
1e crime- omitted). PORR (citations omitted). 
ers pies "Jolin, 109 S.Ct. at 2628. The ~ "Zolin, 109 S.Ct. at 2631. The 
ees bli Court also concluded that a complete Court set forth the following remarks 
© Pee prohibition against an in camera re- concerning the factors that may affect 
view at the opponent’s request was in- : this exercise of discretion: : 
aning consistent with the federal common The court should make that decision in 
Tt seabed lew governing rivileges. light of the facts and circumstances of 
K 2 Ay gn SEF ( the particular case, including among 
of remains -~ ~ 4olin, 109 S.Ct, at 2632, pars E ei 
f ER AARRE cya. | other things, the volume of materials 
determined Wes „e bane, v, Sharp Packaging _ the district court has been asked to 
perly before Systems, Inc., 002 WI 28, at q 51, the review, the relevant importance to the 
court deser the showing necessary case of the alleged privileged bima 
627. b trigger an in camera review: tion, and the Uke ood pa ssa 
i . -Under this standard. Lane needs onl dence produced throug ihe 
Attorney: eet, this , Lane needs only her with other availa 
ork-Product Fubmit evidence that, if believed, would review, wae before the court, Will es~ 
Tene ihat tablish an “ongoing unlawful vidonge n t the crime-fraud exception 
esting that scheme?” We conclude that the coms tablish Wt TX district court is also 
yI fraud Paint, combined with evidence in the ana efer its in camera review wi ' 
paars A (deposition testimony and af- ne oda that additional evidence ia 
ee ins A rapmonaivating, among OLNEY. nant, of the crtmedttaud See 
eran we Momay] Nishier's' involve: may be available that is z tion of the 
facie show’ / distribution, and the rivileged, and that aluato oe 
r ications the board of diree- =P ditional evidence Wr olings. 491 


r delay the 
glares 572, 109 S.Ct. at 2631. 
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d sh away all vilege, a 1 reach of rc 
by no wa S y vestiges of th » a lawyer-cli duty.? Un 
privilege with respect to her co e privilege. The ient dispute d ai 
ny other lawyers. In particular nfidential comm client retains the 
ma ț discover confidential sian lawyer sued ER SE with all 
ent and present counsel 4 unications be malpractice 
in the malpractic tween the form can- 
tor 7 e action.‘ er cli- 
4 that his or her lawye l 
e tionally deficient . - ee, Wan CONTE. 1 ae Wis. 2d 697, 7 
Mes State v. Simpson, 200 Wi (Ct. ‘App. 2 i | 697, 797. N.W.2 
aud 3, 548 N.W.2d 105, 107 0 Wis. 24 sin case Gee Sues Wiscon. 
(996) (held that the “breach of Ac tlie A OR Gai mae 
exception applies not only re A RA jurisdictions) ound none from other 
ai attacks on the attorney's perform irect Chanter Reet ee believe that this 
_the el also apply in seeming] ros attorney-client a paat of the 
the ct situations”; alth y less equal for privilege applies wi 
PRR counsel, avoided the “magic cessor criminal case clai a defendant in a 
the ineffective assistance of 5j; e Pora cannot AAA, that he or she 
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ioir oj adh orgwardt v. Redlin, 196 Wi a orney-client privilege gave an ho 
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tag inte Flores, 170 Wie. 24 255 apply, 1o oroach of duty penna 
(issue iny | 116, 118 (Ct. App. 1992) yer tothe la duty by tho a 
4)(b) sist high’ ving ‘alleged ineffective a ent to the aie ; aa x hy see 
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intended to 
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t attested b 
performs the 
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first instance‘ 


lients hire a lawyer to help establ; 
p conflict of interest, the Larter ae 


iness? Assuming no 
their business! Ass Set, should the partners have a falli 


represent joint clients. 

out, the privilege is inapp 

litigation between the two. 
This provision applies wh 


persons who had retained or con : 
t. It is limited to communications relevant to 


est about which the lawyer was 
does not apply “whenever an at- 
common interest, regardless of whether the 
retained by both parties.” Thus, the joint 


of common interes 
the matter of common inter 
consulted by joint clients; it 
torney represents a 
attorney was jointly 


licable to 


ere there is later litigation between 
sulted a lawyer about a matter 


their joint dealings, at least in 


client relationship should be distinguished from the situation ad- 


[Section 503.404] 

‘See Jax v. Jax, 73 Wis. 2d 572, 
579, 243 N.W.2d 831, 835, 19 U.C.C. 

Rep. Serv. 1862 (1976), = 
See § 503.1. DSi Pe 
[Section 503.405] | Es 
ate "Fouts v. Breezy Point Condo- 
minium Ass’n, 2014 WI App 77, { 21, 


“ery $ 4 
THERI 


355 Wis. 2d 487, 851 N:W.2d 845 (Ct. 
App. 2014) (construing the entity rule 
where the lawyer represented the Y: 


entity, the “Association,” amidst a 
aoe barre reen E ae 
court flatly a aaa boridi the 


Hydrite’s ultimate liability for the 


- contamination at the Cottage Grove 


site. The insurers that this com- 
mon interest bars Hydrite’s assertion 
of the attorney-client privilege and 
work product doctrine. The trial court 
_ rejected the insurers’ common interest 


icy Sh 
aP Me 


> common interest excep- 
itorney-client privilege as 


cept on to. 
is section pro 


— PRIVILEGES 


E 
goen? $ 503.5 


sed by Wis. Stats. § 905.03(2)(¢) 
dres” ented by separate counsel and th 


> 2 
repr s of common interest.’ The communications 


nether client(s}. 


e lawyer-client privilege is closely relat 
aioetrine. The two rules often work in Band 
v considered when assessing whether info 
rom discovery or admission into evidence.’ 


cç) Trial preparation: materials. 1. Subject to 
Stain discovery of documents and tanevbie thines pies 
discoverable under par. (a) and prepared in anticipation of litiga- 
tion or for trial by or for another party or by or for that other party's 
representative (including an attorney, consultant, surety, indemni- 
tor, insurer, or agent) only upon a showing that the party seeking 
discovery has substantial need of the materials in the preparation 
of the case and that the party seeking discovery is unable without 
undue hardship to obtain the substantial equivalent of the materi- 
als by other means. In ordering discovery of such materials when 
the required showing has been made, the court shall protect against 
disclosure of the mental impressions, conclusion, opinions, or legal 
theories of an attorney or other representative of a party concern- 


Ms where the clients are 
communications concern 


r 
matte n the presence of the other clientis], or in tha aeons 


d to the work prod- 
dem and both should 
rmation is protected 


ing the litigation.? 


In essence, the work product doctrine provides some measure 


sulted in common” by two or more 
clients. In contrast, the Waste Manage- 
ment common interest exception ap- 
plies whenever an attorney represents 
a common interest, regardless of 
whether the attorney was jointly re- 
mined by both parties. We follow [Wis. 
tats. § 905.03(4)(e)], not Waste Man- 
eneak, and conclude that the com- 
slies interest exception to the attorney- 
nt privilege does not apply when 
Pi Sor arney was not retained or con- 
in ae By. two or more cli- 
E ar ydrite’s attorneys were 
byering or consulted in common 
exce , msurers, the common interest 
ption does not apply, 


Hyg, 

girite Chemical Co., 582 N.W.2d at 
Sec omitted), ~ 

Unknown LaFlamme and Rosek, The 


Litigation Tool; Common 
anes Privilege, 82 Wis. Law. 12 


ory , Reiected Fed. R. Evid. 503 advi- 
Bory Mimittee’s note. e 


[Section 503.5] 


‘For an excellent discussion, see 
2 Edna Epstein, The Attorney-Client 
Privilege and the Work-Product 
Doctrine 1123-1368 (2007). Epstein 
urges lawyers to consider the lawyer- 
client privilege and the work product 
doctrine as “two strings to the bow.” 2 
Epstein, at 1354, 

See also Sandra T.E. v. South 
Berwyn School Dist, 100, 600 F.3d 612, 
255 Ed. Law Rep, 525 (7th Cin 2010) 
(where victims of sexual assaults by a 
teacher sought discovery from the 
school district, held that documents 
prepared by a law firm hired by the 
school district to investigate eve 
shielded by the lawyer-client privilege 
and the work product doctrine). Sp 

?5ee also Wis. ats. 
§ t Na) (concerning discovery of 
expert opinions). 
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ared by a lawyer, 
for trial materina aration ordinarily me: 
her direction.’ Effective Mt Preherviewed, their statemer hat 
prospective Chonan PRA pare d on legal and factual Proble Te, 
corded, and memoranda P be both the strengths and ms 
Experienced trial lawyers P rk product doctrine Weak, 
nesses of their own cases: The: wors Pee Al emanated 
ide could peruse the file of the other ¢ 
little incentive to prepare adequately 
and perhaps a disincentive to put probit Ser sate 
The work product doctrine has been renne 0 embrace w 
very different, yet difficult to distinguish, erha 1% information 
“Ordinary” work product broadly consists of material (e.g., pri. 
mary documents, photos) gathered during discovery, includin 
recorded or largely verbatim statements of witnesses. “Opinion 
work product comprises the lawyer's mental impressions, conclu. 
sions, opinions, or legal theories” about the case. The opinions 
may be in written (tangible) form, as where a lawyer’s memoran- 
dum reflects on a witness’s credibility. Ordinary work product 
may be subject to discovery upon a showing of “need and hard- 
ship” by the opponent: While the issue has yet to be definitively 
resolved, opinion work product appears to be either beyond 
discovery altogether or subject to an even higher standard of 
need and hardship.” tauren ee 
In some respects, the work product doctrine is broader than 


§ 503.5 


of protection 


the asking, there would be 


3See Dilger v. Metropolitan interview of a crime victim conducted 
Property and Cas. Ins. Co., 2015 WI by the defendant’s spouse, who then 
App 54, JI 18-24, 364 Wis. 2d 410, 868 gave it to her lawyer; held that the 
N.W.2d 177 (Ct. App. 2015) (trial court viens was not protected by either 


order violated the “absolute” protec- ma be class 


tion of the lawyer-client and product, 


You doci gavle 


| is Sti 
Dudek vy, Circuit Court for 
County, 34 wia oe i | 
387, 35 A.L,R,3d 
v. Sharp Packag 
2002 WI 28, 11 61, 2 
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er-client privilege. For e 
terviews of non-party 
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glaw? 
tring <4 


Seco 
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Xample, it 
witnesses 


lege. In most other r 
por ection found in the lawyer-client nii not offer the fullness 


roduct) or ] 


$ pation Licup, 
ach material generated fo of litigation. Th 


n the lawyer-client privi 


$ 503.5 


extends to note 
S take 
> Material that is Sh 


us, it doeg 


r purely transactional work, al- 


de a shield. 


na, ne is at it drow, 
Stats. § 804.01(2)(c) provides that eat tect. 


adversary can obtain discovery of documents and other things 


ent showing 


itute (ordinary) k i 
that constitu ry) work product.” Still i 
whether opinion work product (“extraordinary work panier i 
subject to discovery under any circumstances? i 


i el lil 
to several documents, held that the 
trial court properly exercised its dis- 
cretion in determining that attorneys’ 
notes-work product-should be turned 
over to the insurers, who “had estab- 
lished a substantial need and undue 
hardship with regard to these notes 
because the subjects of the interviews 
were deceased”), 

See 2 Edna Epstein, The 
Attorney-Client Privilege and the 
Work-Product Doctrine 795 (2007). 


*See Waits, Work Product Protec- 
tion For Witness Statements: Time For 
Abolition, 1985 Wis.L.Rev. 305. 


The work product doctrine was adopted 
ris in Dudeh, and codified by 
srl lg, vork po 


+. pt  &See 


means,’”; see also Dudek, 34 Wis. 2d 
at 591 (“[T]he work product of the 
lawyer usually is privileged and not 
subject to discovery except where the 
objectives of pretrial discovery are un- 
necessarily frustrated and where good 
cause is shown to make exception to 
the rule.”). Furthermore, in order to be 
covered by the work product doctrine, 
litigation has to be anticipated, but not 
already commenced. “(T]he test should 
be whether, in light of the nature of 
the document and the factual situation 
in the particular case, the document 
can fairly be said to have been pre- 
pared or obtained because of the pros- 
pect of litigation.” Finally, in Dudek, 
this court laid out what is necessary to 
overcome the protection of the work 
product doctrine[:] 
[O]nce a matter is classified as work 
product the court will require the 
party moving for discovery to make 
an adequate showing that the infor- 
mation contained in the work prod- 
uct is unavailable from other sources 
and that a denial of discovery wor 
prejudice the movant's preparation 
for trial, What showing of unav > 
: judice the court w: 
ability or preju particular 
require depends upon the ge 
facts and issues of the par Aa 
as what is deemed to naa item as 
for alassifine the partic ; 
work produ koaa d 
note an 
Lane, 2002 WI 28 at T61 mon 
most citations Omir, 163 Wis. 2d 
AR Ran sd, 259-62 (Ct. APP. 
982, 471 N.W.2d 204, pe 


SV 250 7 PST Se a er er 
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The courts have, 
protection where a p 


’ 
information “at issue 


goat A A 
„njury case in which 
1990), a Doa TREN to learn 


interrogatories i : 
whether plaintiffs were subject to post 


accident photographic or video surveil- 
lance. The court held that this consti- 


tuted work product: | 
A lawyer's strategic decision to invest 
a client’s resources on photographic or 
video surveillance is protected work- 
product. The decision not only reflects 
the lawyer’s evaluation of the strengths 
or weaknesses of the opponent’s case 
but the lawyer’s instructions to the 
person or persons conducting the sur- 
veillance also reveals the lawyer’s anal- 
ysis of potentially fruitful areas of 
investigation. 
Ranft, 163 Wis. 2d at 261. The court 
set forth a three-step analysis govern- 
ing the pretrial discovery of tangible 
items: 
First, a party seeking discovery must 
show that the items are within the 
scope of [Wis. Stats. § 804.01(2)(a)]. 
Second, if that showing is successful, 
the party opposing discovery of the 
items must demonstrate that they 
were “prepared in anticipation of liti- 
gation or for trial.” If so, the items are 
protected by the work-product doctrine. 
Third, if tangible items are work- 
product, the party seeking discovery 
must demonstrate a “substantial need 
of the materials in the preparation of 
the case” and that it “is unable without 
undue hardship to obtain the substan- 
tial equivalent of the materials by 
other means.” Although the first two 
steps also apply when discovery of 
other ingible items is sought as 
well, the third-step showing is less 
sirgeat yhen opiy information is 
A PRER: PPECIACRNY, B party sealing 
her than 
things” need 


however, 
arty has 


oh 


carved an exception to work pr 
filed a claim that places Prote 
"ina lawsuit.’ At any rate, communicatig 
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oduc 


had problems with the distinct: 
Hét work product “infe in ction be, 
“tangible things,” articulated and 
Meunier v. Ogurek, 140 Wis, 9 a in 
412 N.W.2d 155 (Ct. App. 1987) 2% 
that it would apply a uniform Pus 
dard were the matter one of first ; 
pression. Ranft, 471 N.W.2d at 269 7 

See also Martz v. Trecker, 19; 
Wis. 2d 588, 535 N.W.2d 57, 60 (Ct 
App. 1995) (no abuse of discretion i, 
admitting surveillance tape wher, 
plaintiff never made a discovery de. 
mand for the tape and the court al. 
lowed her to view the tape overnight 
permitted extended argument, and al. 
lowed an offer of proof concerning its 
admissibility). 

On surveillance evidence gener- 
ally, including the discovery and use of 
surveillance videos, see Russell M. 
Ware, Disclosing Surveillance 
Evidence: “I’ve Got a Secret,” 79 Wis. 
Lawyer (Sept. 2006). 

_ See State v. Hydrite Chemical 
Co., 220 Wis. 2d 51, 582 N.W.2d 411, 
416 (Ct. App. 1998), where the court 
discussed the operation of the “at is- 
sue” exceptions in both the lawyer- 


sion li.e., the restrictive 


fe Bala) ae B i mae 


— R l 
in an 905.04 
ted by the lawyer-client privil 
want pre cannot be ree cas, ha rel of the ae bsolutely Shielded 
long ‘ pinally, ent briviib mp skh k-product tages 
pe AW iy the olientioan. longs” to the clien, ction, like 
the er, Only ent can waive the doctring’s e n0t to the 
t be. Ja the ATEON assert it on the client’s bane tections, al. 
and s in disputes between the lawyer and th ehalf. Nonethe 
eit lege ptions and waiver standards that dover e client the gq é 
os privilege should also apply to work product," n the lawyer-client 
An~ 
im. 04 PHYSICIAN-PATIENT 
a.7, j 905." PATIENT, CHIROPRACTOR PARR eo NURSE. 
L93 PSYCHOLOGIST-PATIE } 
Ct TIE NT, SOCIAL WORKER- 
t PATIENT, MARRIAGE AND FAMILY THERA P 
z PROESSA COS 
a 4 
te O PRIVILEGE UNSELOR-PATIENT 
ht, (1) Definitions. In this section: 


a (a) “Chiropractor” means a 
or a person reasonably bel 


person licensed under s. 446.02, 
ieved by the patient to be a 


T- chiropractor. 

a _ (b) A communication or information is “confidential” if not 
Š intended to be disclosed to 3rd persons other than those pre- 
: sent to further the interest of the patient in the consultation, 


examination, or interview, to persons reasonably necessary for 


equivalent of the materials by other 
means, 

The “at issue” doctrine as set forth 
by the trial court is consistent with [Wis. 


Stats. § $04.01(2)]. In setting forth the. 


exception, the trial court quoted Pitt- 
ston Co, v, Allianz Ins. Co., 148 F.R.D. 
66 (D.N.J. 1992), which set forth a 
part test for determining when 

“at issue” doctrine applies: 
First, “there must be a legitimate 
— ‘Reed... to reach the evidence 
_ Sought to be shielded,” Second, “there 
must be ped ed of relevance and 
Sean ke / of that evidence to the 
sue before the court,” Lastly, the 
each id hy ee the assertion of 


See St 
i tote 2 


i 3 


tston tripartite test is Bub- 


the transmission of the communication or information, or to 
persons who are participating in the diagnosis and treatment 


stantially equivalent to the test set 
forth in [Wis. Stats. § 804.01(2)] for 
determining when work product is 
discoverable. Although Pittston uses 
the term “legitimate need” instead of 
the “substantial need” language used 
in [Wis, Stats. § 804.01(2)(c)1], we do 
not believe that this difference would 
materially affect the trial court’s deter- 
mination as to whether attorney work 
product was discoverable, Because the 
Pittston test is consistent with [Wis, 
Stats. § 804.01(2)1, we conclude that 
the trial court correctly recognized an 
exception to the work product doctrine. 
Hydrite Chemical Co., 582 Daaa at 
419 (notes and citations omitted). 
10 V 
Bone od 581, 587-88 (Cts 
2d 842, 538 N.W. A a protection 
App, 1005) (wre xposure to the ol 
ot waived “by expee™” È 
adhe the investigations and analy 


ges are mace / 
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irection of the phys i 
ae a AA psychologist, social worker, marriage ted 
family therapist or professional counse or, neluding ind 
members of the patient's ia f is ae p 4 

“Marriage and family therapist nS an indiyig, 
Man COnN AA a marriage and family therapist un der al 
457 or an individual reasonably believed by the patient tọ hea 
marriage and family therapist. . (Law, big a 
(c) “Patient” means an individual, couple, family OF group s 
individuals who consults with or is examined or interviewed by 
a physician, podiatrist, registered nurse, chiropractor, Psychol, 
gist, social worker, marriage and family therapist or profes, 
sional counselor. ILA Ae OERA LE 
(d) “Physician” means a person as defined in s. 990.01(28), „y 
reasonably believed by tħe patient so to be: ef f 
(dg) “Podiatrist” means a person licensed under s. 448.63 or 
a person reasonably believed by the patient to be a podiatrist. 
(dm) “Professional counselor” means an individual who is 
licensed as a professional counselor under ch. 457 or an indi- 
vidual reasonably believed by the patient to be a professional 
counselor. OF 


ician, podiatrist, re 


p? 
TAE ha eee 


gans. a nurse who is licensed under s. 


+ 


Social worker under ch. 457 


(2) 


privilege to re 
EAA ARRA from disclosing 
disseminated for DA Oprane 


' for UrDORGa | Seale Rony) the 
patient's physica ar cman teminsecentment of t 
ations revignmant’® physician, the patient's podiatrist, th 
patient's r | nhs ite D aha rnatient® 

ho atient’s Ararato the a 


~ protective § 
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l 
E unselor. Y therapist or Profe 


Who may claim the privile i i 
d Oe py the patient, by the patient e. The privilege may be 


Ssional 


5 à 
p ‘ropra ctor, psychologist, social wor 


> pandi ere is ivi 
under this rule as to communications and information raant 
l À dings t i 
patient for mental illness under s. 51.20, to opal pa eE 
in this state, for court-ordered protective services or protective 
placement, for review of guardianship, 


protective services, or 
protective placement orders, or for control, care, or treatment 


of a sexually violent person under ch. 980, if the physician, 
registered nurse, chiropractor, psychologist, social worker, mar- 
riage and family therapist, or professional counselor in the 
course of diagnosis or treatment has determined that the 
patient is in need of commitment, guardianship, protective ser- 
vices, or protective placement or control, care, and treatment 
as a sexually violent person. 

(am) Proceedings for guardianship. There is no privilege 
under this rule as to information contained in a statement 
concerning the mental condition of the patient furnished to the 
court by a physician or psychologist under s. 54,86(1) or s. 
880.33(1), 2003 stats. petite ete 

(b) Examination by order of judge. If the judge orders an ex- 
amination of the physical, mental or emotional condition of the 
patient, or evaluation of the patient for purposes of guardian- 
ship, protective services or protective placement, communica- 
tions made and treatment records reviewed in the course 
thereof are not privileged under this section with TpEnss tihe 

icular purpose for which the examination 18 ordered unless 


the judge orders otherwise. abiynrg 
_(©) Condition an element of claim or defense, There is no priv- 


j ii ications relevant to or 
vith a E EDE Aa to Cenina iss of an issue of the 


Aapse ition of a patient in any 
1ental or emotional condition q wuts condition as 
‘ceedings in which the patient. relies pp 


Witenes’ 7 i after the 
anelon rs | | tient’s claim or efense, Or, Nas 
R of tae acy proceeding in which any party ret 
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icide t gr 
cide ante disclosure relates directly facte or immed, 


icide. l 
ate circumstances of the homici p ; 
ES Apoed or epee child abused, re shidan, 
aie h ie meee is provided under s. 48.981(3) pi 
ild abuse or n 4 % 
3, There is no privilege in eens Dams the examina. 
tion of the expectant mother of an bused sed unborn child cy, 
d for an opinion of the Physician 
ates a reasonable ground ;0 Í 
registered nurse, chiropractor, psychologist, social w 
marriage and family therapist or professional counselor that 
the physical injury inflicted on the unborn child was caused 
by the habitual lack of self-control of the expectant mother of 
the unborn child in the use of alcohol beverages, controlled 
- substances or controlled substance analogs, exhibited to a se- 
vere degree. 60 9 tb Wweiver fOr \Fasar 
_ (f) Tests for intoxication. There is no privilege concerning the 
results of or circumstances surrounding any chemical tests for 
_ intoxication or alcohol concentration, as defined in s. 340.01(1y), 
_ (g) Paternity proceedings. There is no privilege concerning 
_ testimony about the medical circumstances of a pregnancy or 
the condition and characteristics of a child in a proceeding to 
— the paternity of that child ander subch. IX of ch. 
__(h) Reporting wounds and burn injur 
regarding information contained in a 
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AUTHOR’S COMMENTS 


Definitions 


ganar” 


Mi. a Scope of the privilege . 

Pdi. 04.3 Who may claim the privilege; waiver 
04.4 Exceptions 

2m. 504.401 Proceedings for commitment, ete. 

t of 504.402 Proceedings for guardianships 


4.403 Examination by order of judge 
4,404 Condition as element of claim or defense 


na- 

nes $ 504.405 Homicide trials 

in $ 504.406 Abused, neglected or injured child 
er, $ 504.407- Tests for intoxication 


504.408 Paternity proceedings 


ed § 504.409 Reporting wounds and burn injuries 
of s 504.410 Juvenile matters 
ed 


§ 504.1 Definitions 
Wisconsin law provides a relatively broad privilege that 
protects patients’ dealings with a variety of persons in designated 
“helping” professions, especially health care providers. Wis. Stats. 
§ 905.04(1) sets forth definitions which in turn determine the 
scope of the privilege set forth in Wis. Stats. § 905.04(2). The rule 
does not shield all health care activities. Dentists and optom- 
etrists, for example, are not “privileged” providers. (Note: earlier 
editions included podiatrists among those left out of § 904.04’s 
big tent, but later legislation corrected this egregious injustice.) 
In short, the rule narrowly embraces only the health care profes- 
sionals specifically mentioned by the legislature. 

The rule specifically names and defines those health care 
providers who fall within the privilege’s mantle: 

¢ Chiropractors licensed under Wis. Stats. § 446.02; 

® Marriage and family therapists certified under Wis. Stats. 
ch. 457; : 

* Physicians as defined in Wis. Stats. § 990.01(28); 
Podiatrists licensed by Wis. Stats. § 448.63 
Professional counselors as certified under Wis. Stats. ch. 
Psychologists as defined by Wis. Stats. § 455.019; 
Registered nurses licensed under Wis, Stats. $ 441.06; and 
Social workers certified or licensed under ch. 457. 


de 
sf eulate h 
“tly and narrowly construed, the 
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§ 504.1 rule unless sre was acting un a 
‘rection of a physician or eae oe heliette aa on When 
the direc On BAROHADIS! but mista ‘ae tale thani putativg 
the patien a licensed chiropractor, cn ii despite mit Vilege ney, 
provider is hields the patient's con Ah EIS error, The 
ore ‘rs the burden of proving the ay tp hy of the 
panoa belief The mistake exception runs only 5 the Patient, 
mistaron ‘the ‘provider was one of the enumera ed provider, 
belief that ; dentist is a privileged provider -> 
The mistaken belief that a thé ule , for 
example, provides no relief under f 


ide of the relationship, the rule êxpansive] 

AERES MAREEN BS “an individual, eld family or group K 
individuals who consults with or is examined or interviewed by f 
physician, podiatrist, registered nurse, chiropractor, psychologist, 
social worker, marriage and family therapist or professiona] 
counselor.” What constitutes the “group” or family” will turn on 
the facts of the case and the nature of the services rendered. The 
person claiming to be a “patient” bears the burden of proving the 
privilege’s application. Persons who are the subject of experimen. 
tal research are not “patients” within the meaning of the rule.” 

The rule also defines the concept of confidential communica- 
tions or information. This definition has several aspects to it, 
First, it provides that the communication or information is 


for example, are not within the 


[Section 504.1] > , The court in Pflaum quoted this 
1 ys of note with approval, and also adopted 
The patient bears the burden of pga sanaa P 
proving that he reasonably held the the Rejected Fed, R. Evid. advisory 
belief. See Wis. Stats. § 905.04(1)(b) committee's note, which was limited to 
Judicial Council Committee’s Note, ad- PSY chotherapists. The Advisory Com- 
dressing the original 1974 draft of the Mittee, as quoted by the court, specifi- 


State ex rel, Pflaum v. State of patient does not include a person 
Wis. Psychology Pe ein Ma es 4 FuPEating, iezomination for scien- 
Wis. 2d 643, 645, 331 N.W.2d 614, 615 ote, purposes z Based upon this au 
ries App. 1983) (inquiry into a psy- ‘tty and older cases construing the 
chologist’s use of an electrical device - 
known as a MELS; Bante ees Ss 
does not include persons sub iitting to i e 
e or | Pig eee y | 
The definition 
changed, 
defined ag 
Ma person 
ined 


Gani eta Foe L ote ee 
E ee a ~ ‘ate OE Me oe Sa eee) Sow x 
CRs ses SA ~~ epee: 
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ntial only where it was n 
confide hus, conduct that 


Pepa | Seco 
in aP rtain classes of other persons tore aie disclosu 


the privilege,’ ] 
+ ge. Th in i 
the interests of the la 
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è X vaer ; 
the consultation, examination, or interyiew; or patentdn 
s e Persons reasonably necessary for the irhatna 
communication or information: or r ASmIssion of the 
r » Persons who are participating in the di 
n ` À ` 1 ; 
ment under the direction of the H EEE y riker 


The breadth of all three classes wil | 

e. The person claiming the privilege bet the BAe oe 
ing that the third parties fall within one of these classes." Third, 
the communication or information must be pertinent to the 

tients health care and made or acquired for that purpose The 
test is not whether the declarant directly communicated or 
consulted with the provider; but rather the patient’s objectively 


reasonable perceptions and expectations. The purpose of the priv- 


Crawford ex rel. Goodyear v. 
Care Concepts, Inc., 2001 WI 45, J9 18- 
28, 243 Wis. 2d 119, 625 N.W.2d 876 
(2001), quoting the treatise (per- 
sonal injury action alleging that the 
defendant nursing home was negligent 
in not preventing a resident, D.D., who 
suffered from dementia, from assault- 
ing the plaintiff, who was also a resi- 
dent; held that the plaintiff was en- 
titled to discover whether D.D. had 
ae iced epee | bevin 
even engaged in conduct having a 
cgateney to cause ‘a disturbance,” 
against t 


Conduct 
outs; 


other attacks upon employees or 


1, Persons “could not be undertaken 
kea intent that tho act remain 
latrecutial”) (emphasis added). I- 
of ugh Ve Of the fact-intensive nature 
the <a inquiries, the court remanded 

in in camera determina- 
vhether the broad demand for 
on about whether D.D. ever 

‘conduct that had a ten- 


dency to cause a disturbance encom- 
passed privileged information. 2001 
WI 45, J 28. KN 

-». On. a related issue, the court 
held that although Wis. Stats. 
$ 146.82(1) protects the confidentiality 
of health care provider records, the 
trial court’s discovery order consti- 
tuted a “lawful order of a court of rec- 
ord” that authorized the records’ re- 
lease, as permitted by Wis. Stats. 
$ 146,82(2)(a)4. 2001 WI 45, Ti 29-39. 


‘The Wis. Stats. § 905.041) 
Judicial Council Committee’s Note of- 
fered the following observations about 
this definition: 

Wisconsin is in accord wi 

tion as it applies to confidential com- 
` munication or information, [Wis. ri 
` § 885,21], however, a broader approa 

is taken in that disclosure to peed 

such as consulting physicians. ah n 

hospital staff o mae, (alt ki i 

d not nega ' 
nA Sa would further the interest of 


the patient. 


th this defini. 


io “See $ 104.1, The party noe 
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ilege is to permit patients to nog BE OEP ate ae Varig 504 We 
ponterns with their dongani whi ch aid the atene i tury 905 
‘nations or tes nit e es 
oani snags in assaultive bee athe hi lar pg. “such Pethe 
P ae is not intended to be con e which is the PUrpoge of gcacio! 
candid discussion of medical fe 7 PUT Pose of Jeges | 
the physician-patient privilege. inerea 
ivilege Jn sno. 
504.2 Scope of the privi i im 

* X physician-patient privilege was not reeggpiced’ at common “rhe 
law; it is a product of statutes and court S F the enact, the © 
ment of the rules of evidence, Wisconsin recognized only a doctor. termi! 
patient privilege.’ The original draft of Wis. Stats. § 905.04 Sind 
preserved this same limitation, but later amendments, have it lege £ 
flated the rule to recognize other professional relationships condu 
deemed worthy of protection. In a sense the present Wisconsin incluc 
rule runs against a tide which has seen the curtailment or aboli. place. 
tion of privileges generally, particularly those related to the “patie 
“doctor-patient” privilege. For example, Rejected Fed. R. Evid. ident: 
See Crawford ex rel. Goodyear worker’s warning even giving the z 
I ee an WEN E O E Y e care 
“£0, is. 2d 119, wW. n Interest of Joy P., 200 Wis, see 

876 (2001), summarized above. 2d 227, 546 N.W.2d 494, 497-99 (Ct. Wisc 
State v. Locke, 177 Wis. 2d 590, App. 1996) (TPR proceeding where the const 

502 N.W.2d 891, 897 (Ct. App. 1993) State introduced testimony about the n 
(reversible error occurred in a sexual statements made by the defendant to >S Th 
assault prosecution when the trial boy. 


court admitted privileged statements 
made by the defendant to a psychiat- 
ric social worker: “Here, Locke’s objec- 
tively reasonable expectation was that 
the social worker was working with a 
psychologist. He was given forms that + 
Jose that he had , pate 
chiatrist He was furt P etaan wha 
and would fontidentials 
a physician at least 
days.”), Merely becaus 
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i limited to psychother 
lous p04 pa is the product of politica] l e steady expansion of 
tur 905. t in l ~amor by grou i 
n § fessional sta us in law rather than y close Do Sokin 
en pro! per privileged communications are n se scrutiny of 
Such ghet care or service, Nonetheless, Tere to foster more ef 
i: of foa unseemly expansion has been balance Byres privi 
of lege ase in the number and breadth of its st sponding 
int aside from waiver, a pa rty blocked 1 atutory exceptions, 
In a fally EATA aa myriad exceptions ks Privilege should 
Ron e existence of the privilege, or an exception; is . 
act. me trial judge under Wis. Stats. § 901.04(1), In males on for 
‘or. rmination, the judge 1s not bound by the rules of evidence; 
04 including privileges, until it ig determined that indeed the privi- 
ee jege applies. In making this determination the judge may 
PS conduct an in camera examination of any pertinent material 
34 including materials that: are claimed to þe privileged in the first 
ih Jace.“ The critical elements of the privilege, including the terms 
e] “patient, ? ponfigential communication or information,” and the 
a identity ot the enumerated providers, are defined by th 
discussed in § 504.1. ig 
5 Issues about the privileges ensconced within § 905.04 fre- 
quently raise allied concerns about the confidentiality of health 
Be care records, which is protected by Wis. Stats. § 146.82. The 
É Wisconsin Supreme Court has held that these rules must be 
e construed in pari materia and that waiver of both is governed by 
F the more demanding informed consent standard.® 
The privileges in Wis. Stats. § 905.04 belong to the patient. 


“See Wis. Stats. § 905.04 Judicial 
Council Committee’s Note (“Rule 504 
of the Proposed Federal Rules does not 
recognize a physician-patient privilege 
and 18 specifically limited to a psycho- 
therapist, The Wisconsin draft of Rule 

maintains most of the present 
m acepts of [Wis, Stats, § 885,21] (Com- 
diffe rons to Doctors), This section 
an from the proposed Federal 
lege Ate) by not extending the privi- 
Made o dential communications 
peyeho, a psychologist practicing 
genera] 72, (2) by continuing a 
that a Physician-patient privilege 
gene S practice of medicine 
Nerally and ig 
terapy), 


not limited to psycho- 
V. Care < Crawford ex rel, Goodyear 
so Concepts, Inc., 2001 WI 45, 


118-28 . 
Big (pos 248 Wis, 2d 119, 625 N.W.2d 
D, Summarized at § 504.1, — 


5See Johnson v. Rogers Memorial 
Hosp., Inc., 2005 WI 114, 19 33-36, 
283 Wis. 2d 384, 700 N.W.2d 27 (2005), 
where the court provided an “over- 
view” of the interrelationship between 
the confidentiality of health care re- 
cords, Wis, Stats. $ 146.82, and the ev- 
identiary, privilege in Wis. Stats. 
§ 905.04, It concluded that waivers of 
both protections are governed by the 
more demanding informed consent 
standard: i 
As the court of appeals observed in 
State v, Allen, 200 Wis, 2d 301, 309, 
546 N.W.2d 517 (Ct, App. 1996), the 
information covered by [Wis, Stats. 
§ 905,04] and [Wis, Stats, $ 146,82] will 
overlap in many instances “because a 
atient’s health care record undan 
§ 146,82 may often include a record 0 
a confidential communication bewoon 
the patient and a health care peys er 
under § 905.04,” As the court R ae 
peals in Allen stated: “Reading the 
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$ pom $ ti on ” b pviDENCE 
Moreover, they protect Rob OY con” during the prose, inti ician! 
mation obtained or disse is or information mustohas iona] py“ rder 
contacta: The communicat ani d for purposes of di ave been In ysicia 
made, obtained, OF disseminata ntal or emotional tos ii o pryhold 
treating the patient's physical, Mert waiver.’ Th conditions jnvolvec 
The patient’s privilege 18 absolutes g freely and canta vilego more of 
purpose is to encore patients Tir providers by pee inform | 
medical and other concerns With nfidential ; assuring ther she tt 
matters will be A vis MEARAN , 
Thin also establishes the web of a that comprise conan 
the privileges: the communication may, have dè made, or ¢ (4) taki 
information obtained or disseminated, among” the patient, aig ed 
of the enumerated providers, or designated third-parties, The c 
Wis. Stats. § 905.04 is “a testimonial rule of evidence” that ap. defense 
plies only in judicial proceedings. It 1s not a substantive rule that jaintif 
regulates the conduct of physicians outside the courtroom? In for exal 
short, doctors can get together in hospitals or offices and discuss tion ar 
a case, subject to their ethical obligation to maintain the patients design 
confidences.” eat Quaker bet physic! 
Lawyers are, however, under a special obligation to ensure eres 
that they do not eviscerate the privilege during pretrial contacts trea 
with physicians. The supreme court in Steinberg v. Jensen set gr Ha 
forth a special rule governing ex parte contacts with treating gn 
statutes in pari materia, they repre- _ 8See Crawford ex rel. Goodyear physic 
sent a collective statement as to the — y, Care Concepts, Inc., 2001 WI 45, sible < 
reach and limits of the confidentiality J 18-28, 243 Wis. 2d 119, 625 N.W.2d ‘Dek 


and privilege which attach to such re- ; 
cords or communications.” Jd. at 311, 876 (2001), summarized at § 504.1. 


546 N.W.2d 517. Because a canpa, of pore State v: Thompson, 222 Wis. 2d 
statutory construction provides that 70 a aE A | PAMS 
statatpry gopstruptionopre vidas thatit Mia, BARNA ad, 906: 010 (Ct AnD, 


te, a patient does not waive the — 
mate a Patim his or her confidential intestine; alleging a violation of bis 
Samet oaee demanding requirement’ Tights, the defendant also claimed that 
fic an ‘requirement rights, the defendant also claim 
sis a ET 
Pee ee ede ` Wis, Stats.’§ 146,82 and under” 
*State v. Page, 170 Wis, 2d Stats, § 905,04; the court held that the 
576, 489 N.W.2d 678, 683 (Ct. App, former applied only to health care 
1992) (mere physical presence in a provider records, not the medical pre” 


ay parities 


Ties 


physician's does not come within cedu d that Wis 
í } ARA Pa 7 t i 4 “ à n ai d 3 1 ; * 


545 N.W.2d 5 


AEG i 

ow Fh Sais 
SS PAA RN 4 
r. 
ees 
5 
` 


p Dee aN 


icjans: 
Pip order 1o safeguard, the reasonable expe 
hold as a matter of PR Aae the ethic d 
ste in an ex parte Policy that wh, uty of confident 
ie of the plaintiffs tronterestion about the a (lefense antiality, 
jnform the physician at the be Physicians, the ‘atte 0. 5 be 
the has the right to decline to s of the conver’ Should (1) 
that the conversation must be: ae With defens fps yong pe that he or 
confidential, Q) instruct the physician ny matters that ars ant 
4) take all steps respinuhlyeee might possibly b N 
et does not stray into a dje needle to ens y De confidential, and 
ee Scussion of confidential c the conversa- 
fur the ree 0 j 11 
eia counsel may hot that “as a matter of bli Te 
intiffs treating physi „ngage in ex parte ‘ fate PONOJN 
ee 8& physicians.” Impermissi discovery’ with the 
S example, when the defense attorner nto Vis 
tion and answer session wherein the spies 
. A y 


Although Steinberg restrict 

A S ex parte “discovery,” i 

nay procude ex parte “communications” tad poeta 
ysicians. Distinguishing impermissible discovery from ieee 


_, Steinberg, 534 N.W.2d at 871 things. The former phrase refers to the 
(ala At aater in, te gehen ni 
“our holding? Sour PERERA TERE oven if it ia actually learned through 
ng places restrictions on other means. The latter phrase refers 
to the manner in which the informa- 
tion is learned, opera 
Steinberg, 534 N,W.2d at 373. . 
13Steinberg; 534 N.W.2d at 871-72 


(notes omitted), 
14Steinberg, 534 N.W.2d at 97a 
(note Oe Eaa i express 
nfidence that discovery mec nus’ 
ineluding “cross-examination, ad- 
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the discretion to “impose sancti 
inti Cty 
cnn, he tl ioe ne pnt by ed 
Saab e0 fdential information, W iki offendi xe uding the 
Ri ARM testimony when offered by the ng partyt. 
paya e privilege; waiver 


th P 
$ 504.3 Who may eer! family of privileges belongs to the 


is. Stats. f ; a i 

A Put differently, the patient i se ponor of the 
aale è. It may be claimed or waived only by the patient, ; 

patient's guardian or conservator, or by the personal representa 
tive of a deceased patient. The enumerated providers may clai 

the privilege only on behalf of the patient.’ Their authority tg 
claim it is subject to a rebuttable presumption. A party to 

lawsuit cannot invoke the privilege unless he or she is the holder 

es of authorized person, 


trial court has 


or fits within one of enumerated categori 


he scope of the exceptio 
equately guarantee that any abuses ceeded the scope ption pro- 
would be exposed. Neither of the two vided in [Wis. Stats. § 905.04(4)(¢)], 
“communications” at issue in Steinberg and therefore violated Sharon’s 
resulted in a breach of the privilege or Physician-patient privilege. 

an unauthorized disclosure of a patient 


confidence. Steinberg, 534 N.W.2d at 15 Steinberg, 534 N.W.2d at 372. 
373-74. : 

The court of appeals applied [Section 504.3] 
Steinberg in Seltrecht v. Bremer, 195 "Daniel A. by Krueger v. Walter 
Wis. 2d 880, 536 N.W.2d 727, 729, 730 °H., 195 Wis. 2d 971, 537 N.W.2d 103, 
(Ct. App. 1995) (note omitted): ` ~ 118 (Ct. App. 1995) (held that patient 


Applying [Wis. Stats. § 905.04(4)(c)], — waived neither the physician-patient 
and our eme, porte edion, ig Re privilege nor the treatment records 
584 N.W.2d 361 (1995)] to this case, yaa Oge Where his guardian asserted 
we conclude that the trial court erred * «a P YL ese in only a limited context: 
by compelling the appellants to consent - “A person possessing the treatment- 


ee between Tecords privilege in sec. 51.30(4)(a), 
7 counsel and Sharon’s physi- 


_ Stats., need not assert it in of los- 
trial court made no attempt = ingit?), == 
cal au - State v. S.H., 159 Wis. 2d 730, 
exclude conten, 485 N.W.2d 238 (Ct. App. 1990) (guar 
from the discovery process, 122 ad litem for child sexual abuse 
ds ere the a victims claimed privilege for the chil- 


nki medical dren where defendant/father, charged 
ai h ns lain; 


with 12 gin ts of first-degree sexual 
thelr S tt mpi d to gain access t0 

al na Town of Lafayette v. City of 
J supp alls, 70 Wis. 2d 610, 235 
ne N Vad 435 (1975) (privilege invoked 
by ste 1 psych st on behalf of pi 
Ms) ae AY an action challenging t 


ands, 


“ee 


less of how damaging the evi 
gas a relative.’ 2 evidence is, 


§ 504.3 


or even the party’s 


patient while testify; 
stifyin 
4 À 0 ‘ or 
rmation or communications, The ; rere se iy confiden- 
t er may ag- 
e patient (c ient), i 


by § 905,11, 
stringent informe ashi acon 


qdentiality of health care provider Seoul "THe outed 
‘ e 

; . Rogers M j j 

parents sued various health care providers ‘oli allegadle 
abuse of Charlotte, their 
ae of Charlotte’s treat- 
oa waived the privilege in 
The Johnsons contend Charlotte waived her privilege by: (a) si 

ing the authorization for medical documents BE Ane 
her medical and treatment billing statements; (c) inviting the 
Johnsons into her therapy sessions for confronting them about the 
alleged abuse; (d) discussing her therapy with her high school 
friend, Jain; (e) filing a restraining order against the Johnsons; and 


$ 


2State v. Echols, 152 Wis. 2d 725, 
449 N.W.2d 320 (Ct. App. 1989). 


în Interest of Joy P., 200 Wis. 
2d 227, 546 N.W.2d 494, 497 (Ct. App. 
1996) (waiver of psychologist-patient 
privilege occurred where the 
t/holder failed to object to the 
doctor’s testimony; the defendant/ 
Ider, however, properly asserted the 
privilege with respect to communica- 
tions between him »and another psy- 
chologist), tid ett hah alkid | 
- State v, S.H., 159 Wis. 2d 730, 
465 N.W.2d 238 (Ct. App. 1990) (no 
Waiver where social worker whose 
A ions with the patient were 
Within the privilege testified about the 
need for a videotaped deposition; al- 
rough the witness mentioned some of 
doas va munipations, he did not dis- 
e any significant part of his com- 
the, ations with the children”; finally, 
qare was no indication that the chil- 
n themselves consented to the dis: 
Pa Ere eA aipim 
nson v, Rogers Memorial 
. 2005 WI 114, 136, 283 


$ 


(f) relaying certain information to her attorney when she contem- 


Wis. 2d 384, 700 N.W.2d 27 (2005) (“As 
the court of appeals observed in State 
v. Allen, 200 Wis. 2d 301, 309, 546 
N.W.2d 517 (Ct. App. 1996), the infor- 
mation covered by :[Wis. Stats. 
§ 905.04] and [Wis. Stats. § 146.82] 
will overlap in many instances ‘be- 
cause a patient’s health care record 
under § 146.82 may often include a 
record of a confidential communication 
between the patient and a health care 
provider under § 905,04.’ As the court 
of appeals in Allen stated: ‘Reading the 
two statutes in pari materia, they rep- 
resent a collective statement as to the 
reach and limits of the confidentiality 
and privilege which attach to such re- 
cords or communications.’ Id. at $11, 


statutory construction 
where t 
narily con 
statute, 4 


d more 
Tet of furnishing informe 
consent.”). 
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; t the Johns 

plated civil noton eeen tions or disclosures caused Charlotte 
ee that any 0t "5 

waiye, het Pa | of waiver in turn; its reag, 


„acted each theory , Oni 
niha g at although Charlotte signed a naat; it wt 
<i instruc i edical (physical) tests} me ds re AEA “ ibed; gen, 
limited to “me Thus, her waiver of recor IR M & “physical o 
ores el treatment” did not include “hospi On. . . for Pay, 

-<closure of her bills tor id n 
ne AR of the underlying teoa fdences- 2 ds, especially 
i ‘lis themselves disclosed #3 © ; 
rii kerte: her parents’ prea at arri pers Sessiong 
i “silent advocate V1 Vilege, Į 
nor the attendance of a sile Se psec RAS tania th i 


, these “third” parties were part e ti 
presons did not undermine the confidentiality of the treatment 


rocess. l yw SIJON a f 
i Fourth, in discussing her therapy with a friend, Charlotte only 


04.3 
§ 5 hnsons for the abuse. We do ii 
to 


a rie wes sent to disclose them. Because she did 
Bie, Ton LO te : Memorial, not give such consent, she could not 
a oa have waived her privilege as to any 
Johnson v. Rogers Memorial, confidential matter or communication 
2005 WI 114 at 19 39-40. The court with respect to those records. (citation 
further explained at 1] 40-41 (cita- omitted). 
tion omitted): — ee mae od Pr prs | 
- Although Charlotte could have pro- 7Johnson v. Rogers Memorial, 
vided the Johnsons her records that re- 2005 WI 114 at 4 43 (“Although there 
lated gt bes poy ene by isan exception for disclosing medical 
marki ‘box on the authorization _ ils without i ibill- 
form that authorized disclosure of “re- ` ‘without informed consent for bill 
cords relating to treatment for psychi- 
atric condition,” Charlotte did not do” 
80, Instead, she explicitly limited the : 
authorization’s scope. The Johnsons, — 
LN ELS inadverten by TREE NED, And 


, 


He 


Rogers emoria, 


(“Re 1 


nou 
155 


gia PRIVILEGES 
ed that she was undergoj $ 50. 
disclO* ificant confiden Boing hypnosi a 
ces, Charlotte sis. By not disclogin 


any © ‘on did i pr 
<- discussion not constitute an ; ©served the priv: 
i ; infi ne privile 

‘th, Haat kn > a restraining FPF mo waiver? ge and 

charlotte ati Sette that she had been dren” parents 
m O physical ab en diagno i 

vi i abuse, i sed as 

did not ua y i he contents of any AAEE ‘hole here too she 

this limited disclosure did not waive the pri aA communications 
Finally, Charlotte was entitled to incr Vilege, 1 


3 fed ss the ; 
jawyer without waiving health care provid matter with her 
the lawyer ciani privilege itself shielded nity An EA rn 

| made 


to counsel. 


_ 


nosis and treatment under the direc- 


rofessional counselor, including.the 


10 
tion of the. . - psychologist . . . or 2005 Wi Taa qq Oo en A ; 
mbers of the patient’s family.’ N allegations made in the petition for 
me Jolin tamily. Nota-. restraining order could someh i 
bly, the Johnsons submit that Char- construed as waiving £ ome ow be 
lotte was subjected to negligent what was waived? Phe Ap 8 ee 
therapy given that confrontations are: were that ‘the respondent e A te 
indicia of ‘recovered memory therapy.’ or based on prior conduct of the ti 
As such, the J ohnsons have conceded tioner and the respondent may E 
that the confrontations were part of in, domestic abuse of the petitioner’ 
Charlotte’s treatment, even though She stated that her parents were the 


they allege the treatment itself was perpetrators of incest and physical and 
negligent. The fact that another person emotional abuse. But phe was no 
was in the room, the so-called ‘silent discussion or disclosure of medical re- 
advocate,’ does not result in a waiver cords or treatment obtained, and cer- 
either, Charlotte’s deposition reveals tainly no disclosure of any ‘significant 


that this person was there to support 
Charlotte. According to [Wis. Stats. 
§905.04(1)(b)I, communications made 
in front of third persons are still confi- 


part of the matter or communication’ 
between Charlotte and her therapist. 
The only item that related to Char- 
lotte’s medical condition came a year 
later, when she sought to extend the 


dential provided that the third person 
3 4 tof restraining order for one year because 


is ‘present to further the interes 


, are perpetrators of 


the patient,’ The silent advocate’s pres- ; 
ence, therefore, di waive Char- incest and physical abuse which has 
Eyra ait created a condition diagnosed by my 


lotte’s privilege.”) (citation omitted). 
2005 "Johnson v. Rogers Memorial, 
WI 114 at 946 (“The general aS- the diagnosis, she did not 


physicians a 


S post-traumatic, stress 
i r? While C f 
disorde l Teges 


sertions that Charlotte said she was ti . 
Pie fidential communicat, : 
seeing a therapist’ and ‘being hypn ‘aformation obtained or auaa 


tized, withou annot osis 
t anything more, © for purposes cone Physical, or i 


reasonably be considered a voluntary of the patient's 


of any significant part of a tional condition. mat disel 
. ivi WP ‘lege against dise o- 
es r or communication. The p not waive ne ential matters or com- 


Protects against disclosure of sure of confid 


} matters or communica- munications. ). ‘al 
£ NALE 6 - ; s Memoria ? 
tions, and no such disclosure of confi Johnson va p12 (“Lastly h 


ential’ matters or communications WI 114 at 
can be inferred maou 2008 

WBA by the affidavit”): — | ji 
“WBE et PST SOE © WETE : 


A 
~~ 
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§ 504.4 VIDRNG, guience— 
. s ; . ï . ent al 
deer net "abure gives, it ne eh iitiant Aba Whil, Pane a a 
What tne 905 04 swelled from a sump os fice Patient iý F pmatiol 
Wis. Stats. $ Oo ean form, the num ceptions about provider 


$ t 
ilege to its present pro ruminate that the apparent €Xpansig 
doubled. A cynic ee eRe fairly cheaply, cepacia ly consider! 
privileges was P xceptions. Moreover, other statutes may „8 


the breadth of the ~~ even though they are not Specifically 


provide “exceptio 05.04(4)." 
‘oned in Wis. Stats. § 900.0e\2/- to 
The exceptions should be distingis the bxi Boge 
. The party inv as t 
the two often overlap A ju duo BY a preponderance of the M 


f convincin ' 
eH all issues of law and fact.? Each of the exceptions j, 


separately discussed below. 
§ 504.401 Proceedings for commitment, etc. j 

Wis. Stats. § 905.04(4)(a) eliminates the privilege in proceed. 
ings to commit a patient for mental illness under Wis. Stats. 
§ 51.20, to appoint a guardian, for court-ordered protective ser. 
vices or placement, for review of such orders, or for the control, 
etc. of a sexually violent person pursuant to ch. 980.' The excep- 
tion strikes a balance between the confidentiality interests of the 


‘the h 
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Johnsons argue that Charlotte’s com- 
munications with her attorney regard- 
ing commencing an action against 
them for civil damages constitutes a 
waiver of Charlotte’s privilege. During 
settlement correspondence before any 
lawsuit was filed, Charlotte’s attorney 
wrote the Johnsons’ attorney and 
stated, ‘I have no doubts as to the va- 
lidity of repressed memories,’ This, the 


siege ‘4 905.11] (no wais 
subsequent communication 


905,03(3); 


N.W.2d 794, 80 2 2 
the client can wa 


client privilege under [Wis. Stats. 
§ 905.11] regarding attorney-client 
privileged documents.’). With there be- 
ing no indication of Charlotte’s con- 


301, 
2d 517, 521 (Ct. App. 199 


pa 
l 


‘i 
+ 
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pup . 
sient and public ret ‘ 
P% no exception extends to a relevant communicati i 
at A on à 
„mation pertaining to these Proceedings, once an enumera sd 
fo der determines that the patient is in need of commitme nt 
pr edianship, ete. The exception applies to both the initial Hen i 
g% and later recommitment proceedings,’ oa 


$ 504.403 


° a i £ 
placements, it beige ae shah Provision: I "ship and protective 
ntained inas ment provide by a physician or »sychologist 
ender Wis. Stats. § 54.36(1) or Wis. Stats.§ 880.3801) (2003), 
concerning the mental condition of the patient ; 


ent. 
5 504.403 Examination by order of judge 
Wis. Stats. $ 905.04(4)(b) excepts communicati 


2d xxi. u we [Section 504.403] 
*See Schuster v, Altenberg, 144 See Guardianship of Tina Marie 
Wis. 2d 223, 424 N.W.2d 159, 170 W., 215 Wis. 2d 523, 573 N.W.2d 207, 
(1988). l e App. 197 ) (petitio to remove 
. . ather as guardian of adult incompe- 
‘See State v. Zanelli, 212 Wis. 2d tent child based on allegations that he 
358, 569 N.W.2d 301, 309 (Ct. App. $ 
; Pie had sexually assaulted and otherwise 
1997) (under the sexually violent of- mistreated her; held that Ranft [see 
fender act, Wis. Stats. ch. 980, both below] and Wis. Stats. § 804.01(2) are 
the initial commitment and discharge pot applicable to non-parties), 
hearings are “proceedings for hospital- Ranft v. Lyons, 163 Wis. 2d 282, 
mato ihin the meaning of 8 prior 47] N.W.2d 254 (Ct. App. 1991) (per. 
version of Wis. Stats. $ 905.04(4Xa)). Sonal injury case; held that defendant 
In Interest of Joy P., 200 Wis. should have been subjected to an ex- 
24 297, 546 N.W.2d 494, 498 (Ct, App. amination under Wis. Stats. § 804,10; 
4956) (TPR proceedings are not “legal such an examination results in an 
angs for hospitalization’” un- exception to the privilege under Wis. 
foor version of Wis, Stats, Stats, $ 905.044). The court of ap. 
$ 04(4)(a); held that “Hungerford peals in Ranft discussed the interpre- 
not carve i i tation of subsection (4)(b), which 
lone out a special exception l 
en i communications gath- states: “If the judge orders an exami- 
ed from incarcerated persons”; nation of the physical, mental or emo- 
falher o igerford involves the statu- tional condition of the patient, or 
ny exception for communications evaluation of the patient for purposes 


o 


init’ du i f guardianship, protective services or 
tation, parti for hospito o Jy lacements . . ..” 471 
teunet Bex Cree apne gador es Wiad at 260 n.5 (emphasis originat 
67 NBerford, 84 Wis, 24 286, 242, The court parsed this languag 

ing the qu, 258, 262 (1978) ( - follows; 


t Sex Crimes Act), AA itiphastaed word “or” was not 
oo i 415 


§ 504.403 


the professio! 
munications ar 
of the examination. 
communications or 
purpose for which the exami 


and treatment 


ers the trial court t 


§ 504.404 Condition as eleme 

The most frequently used and i 
called “litigation exception,” Wis. 
renders the privilege inapplicabl 
to an issue of the patient’s physi 
tion, where the patient relies upon 
his or her claim or defense. Thus, 
tion will depend in large measur 
it is the patient who must rely 0: 
exception to apply, not the opposing p # - 
tion also extends to any party who relies upon the patient’s condi 


given its plain meaning as a disjunc- 
tive, and the exception under [Wis. 
Stats. § 905.04(4)(b)] were construed to 
apply only to those “examination|s] of 
the physical, mental or emotional con- 
dition of the patient” that were ordered 
by the court “for purposes of guardian- 


ship, protective services or protective 


placement,” most examinations under 


[Wis. Stats. § 804.10] would be useless . 


exercises because under that construc- 


tion the party who was examined could ` 


prevent disclosure of the examination 
results. We reject such a construction 


b i 5, this e } * 
nal relationship records reviewed during the , °m. 


as 
the exception extends to onj, Ut 
ecords relevant to the nly 

nation was ordered. The rule ẹ 


o “order otherwise” where appropriate, PW. 
nt of claim or defenge 
controverted. exception ig the 
Stats. § 905.04(4)(c). The bs 
e to “communications” rele, 
cal, mental or emotional eon 


2 Moreover, 
treatment r 
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xception refers only to « 


Sa 
tho 
articula, 


the condition as an element of 


the applicability of this exce. 
e upon the substantive law, but 
n the condition in order for the 
arty.’ The litigation excep. 


f 


“information” despite the literal word- 
ing of the rule: 


Proposed Federal Rule 504(d)(2) is 
adopted and expanded to include com- 
munications or information gained in 
court-ordered. physical examinations. 
[Wis, Stats. § 971.18] would limit this 
section in criminal cases in that it 
prohibits disclosure of statements 


made by a person subject to psychiat- 


ric examination or treatment under ch. 


971, other than to determine his men- 
tal condition, Under [Wis, Stats, 
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„$ 971.18] the judge would not have a 


to the clear language of [Wis. Stats. — Tight to or er disclosure of such state- 
905.04(4)(b)], but would also ment except to determine the mental 
§ 905.04(4)(b)] bu ui also lead to eo aditi n Aite defendant c.. 


an absurd resul 
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papi ARAON 
(2005), where three members of an 
evenly divided court supported the fol- 
lowing exception (see J] 4, n.3); 
[W]e conclude that there is a public 
policy exception to the therapist- 
patient privilege and to the confidenti- 
ality in patient health care records 
where negligent therapy causes false 
accusations against the parents for 
sexually or physically abusing their 
child. The exception is not unlimited 
and is implicated only where the plain- 
tiff can establish a reasonable likeli- 
hood that negligent therapy occurred 
and the trial court agrees that the re- 
cords contain relevant information 
regarding negligent treatment after 
conducting an in camera review. In 
those limited instances, the trial court 
must disclose those records. to the 
plaintiff, and the privilege and confi- 
dentiality associated with those partic- 
ular records is removed. 


E.g., State v. Taylor, 142 Wis. 2d 
36, 417 N.W.2d 192 (Ct, App. 1987). 
y ‘See Daniel A, by Krueger v, 
Hie H., 195 Wis, 2d 971, 537 N.W.2d 
th’ 112-13 (Ct. App. 1995) (held that 
by tour? of appeals was not “bound” 
Jor’, unexplained dictum in [State 
NW ason, 133 Wis, 2d 207, 226, 395 
2d 176, 185 (1986) (holding 
on other grounds by, State v, 


ks, 2003 WI 104, 263 Wis, 2d 794, 


ma N.W.2d 859 (2003))] that ‘the 

by it uction of the issue of competency, 

ema elf, may waive the privilege’ ”) 
original), 


following the patient’s death, 

criminal cases, a defense of 
ie e or defect triggers the e 
dant to stand trial under Wig Stats 
oes not result in a “waiver” 


8 or claims 


not guilt 
Xception ? j 1 ple of mental 
§ 971.14, h 


of the privilege,’ In Owever, üsu- 


Ms of physical 
e litigation exception. Where 


4 
See State v. Stanle , 2012 WI 
App 42, 1.56, 340 Wis. 2d 663, 814 
N.W.2d 867 (Ct. App. 2012) (action in 
which a newspaper sought disclosure 
of a treatment plan for a person acquit- 
ted on NGI grounds; held that the “lit- 
igation exception” to § 905.04 did not 
compel disclosure because “under the 
plain language of the relevant stat- 
utes, the conditional release plan isa 
‘treatment record’ that the court prop- 


, erly sealed as a confidential record’), 


citing the treatise at J 48; Guardian- 
ship of Tina Marie W., 215 Wis. 2d 523, 
573 N.W.2d 207, 211 (Ct. App. 1997) 
(petition to remove father as guardian 
of adult incompetent child based on 
allegations that he had sexually as- 
saulted and otherwise mistreated her; 
held that Ranft [see below] and Wis. 
Stats. § 804,01(2) are not applicable to 
non-parties); Ranft v, Lyons, 163 Wis. 


2d 282, 471 N.W.2d 254, 257 (Ct. App. 
. 1991) (personal injury case; plaintiff 


alleged that defendant, who had a 
blood alcohol level of 0.18%, was im- 
paired at the time of the accident; 
since defendant denied impairment 
despite the test results, plaintiff spe 
entitled to discover defendant’s evalu- 
ation at Milwaukee Psychiatric Holp 
tal under the (4)(c) exception, as t 

could be relevant to punitive damages 


i sligence); 
the allocation of neg 
MRKA v, General oan Co. 2 
Wisconsin, 156 Wis. 2d 806, 456 N.W. 


642, 646 (Ct. App. 1990). 
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WISCONSIN Ev 4 
beta the course of a “discovery ex B pane” 
i e eet | ee 
iBEUES on cK made sal or mental axon atan epondustag unde picide 
tion,” suca SS f the rules of civil provava i yers and coun g 504- 
the auspices 0 difficulty however, 1n wrest ing with the Driv | fher 
have had some C1. setting of pretrial discovery. In Stqi, | child £ 
lege’s application in 6 court of appeals enunciated a rule% | equi 
7. Rlieger v. Alby the eo bili conduct “priv hat | (rer 
strictly Rmited a defendants omer ng Annette Pretria] pont 
» ; i 5 ’ i 1 
apea he ia its progeny in Steinberg v. Jensen,’ which ig l may ¢ 
ì q more fully in § 504.4. í ‘ F | ual la 
ees AEN are instances 1N ier aap witness's as. - Jn shi 
sertion of the privilege conflicts with iy efendants constity. f child 
tional right to present a defense, usual Y ealth hi where the | $ 50 
defense seeks access to a witness ® mental health ‘story on the Wi 
ground that it sheds light on the witness S credibility. To deal 5 “4 
with such situations, the so-called “Shiffra/ Green rule” fashioned Feo} 
a procedure akin to the in camera examination features foundin | $ 34( 
Wis. Stats. § 905.10 (identity of informers).’ The issues are more arin 
fully addressed in § 511.2 of the text. ths i Olde 
§ 504.405 Homicide trials crim 
Wis. Stats. § 905.04(4)(d) casts aside any health care privilege ity ¢ 
in homicide trials. The term “trials” should be understood as £ in ! 
pertaining to any proceeding connected with a homicide charge. | evid 
While this conclusion traduces the rule’s plain language, itisdif | § 5 
ficult to discern why, for example, the privilege should cloak £ oT 
(suppress) relevant information at a preliminary hearing but not f Wis 
at trial. In short, it is suggested that the term “trials for homi- 


f ; charged with multiple counts, including ER ee Welle tke AOA 
1th muitpie counts, including non- charges, 
| the exception Jimits the admissibility of the di Na ae 


4 
> 


PEON 


MOLT a VW ite 


PACES 


y, Steinber [Sect on 504.405 ÄR: 
Jenga, o4 Wis, 2d 439, p84 N.W.2d sep i ey pi ne, 80 Wis. 2¢ 426, 
AREA AT ohns I k © te, 15 Wis: 
B44, 959, 249 NW2d 93, 601 (1977) 
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06 Abused, n 
$ 504.401 oc, neglected or injur 
ona at ay ve hepi A paformation ens 
rned . Ded in a ré 
t port of 


(req 


hours, 
ical abuse, but emotional ab 


child is injured in any manner other than accid 
identally.? 


§ 504.407 Tests for intoxication 


Wis. Stats. § 905.04(4)(f) er 
results ay or circumstances PENRE S ia concerning test 
intoxication or blood alcohol concentration as defied o 
$ ny The A iat emical test may involve the ER isi 
old A e E ption applies in civil actions andin crimii is i 

a OR Bre of the rule had excluded certain cates tried i 
crimes. ote: This provision does not guarantee the erie 
ity of such evidence, which must be scrutinized under aes p 
in including those governing authentication and rad oo 


evidence. 


§ 504.408 Paternity proceedings 
This exception applies only in paternit, j f 
i y actions as governed b 
Wis. Stats. ch. 767, subchapter IX. It is not a blanket rule, like 
the litigation exception. The paternity exception extends only to 


3State v. Kennedy, 134 Wis. 2d Wis. 2d 358, 699 N.W.2d 154 (2005), 
308, 321, 396 N.W.2d 765, 769 (Ct. quoting the treatise. 
App. 1986) (blood test evidence admis- ‘State v. Denis L.R., 2005 WI 
sible against defendant regarding ho- 110, q 39, 283 Wis. 2d 358, 699 N.W.2d 
micide charges, but inadmissible on 154 (2005) (defendant charged with 
the charges of causing great bodily sexual abuse sought discovery of the 
harm, Rig waived where pe child’s counseling records). 
failed to timely object or limit the ion 504.4071] 
admissibility , ) [Section oe i 
Ke wibilifyof the evidence). The ‘gee State v. Kennedy, 134 Wis. 


mnedy case is superseded by the | 40g 396 N.W.2d 765 (Ct. App. 1988) 
authorized the 


ion j ication, Wis, 
“ception for tests for intoxication 2d 80, B9 Novae ta 
of this evidence agains 


Stats, 90 ; 

ENA POOH! > gdmissibility ag 

Diari n 904.406} defendant on newer ide charges 
12007 Wis, Act 58 created ly to nonhom n same colli 


| t app 
$ 905, C- aa ly con an 
tions o A F Farr LPP plad subie eee evidence was rene on 
ies BAe faictuiing the former paapa changer dine si object or limit 
of this exception, see State v | ibility), 

Ty, TTT. t admissi y 
LR., 2005 WI 110, 140, 283 "° 419 


§ 504.408 WIECONEEY Feng 
| circumstances of a pregnancy 
ca of a child wao is the subject. of « oa 
j medical information may, however 
proe eNe AON, waiver or through other exceptions, be 


$ 504.409 Reporting wounds and burn injuries | 


i f violent crimes, Wj 
facilitate the report of vio. nes, Wis. Sta 
905 OAA excepts from the privilege information contained ir 
§ $ : uant to vas fae § 255.40, which 
, other serious w 
res the reporting of gunshot wounds 7 ound 
chat aay mpegs criminal acts, and serious burns. The exception 
permits disclosure of only the patient's ia and the type of 
wound, Other exceptions may also apply (e.g., homicide’ or child 


abuse? exceptions). 


§ 504.410 Juvenile matters ur 

There is no privilege shielding information obtained by intake 
workers or dispositional staff in rendering specified juvenile ger. 
vices under ch. 48 or ch. 938. Disclosure may be made, however, 
only as provided by Wis. Stats. § 48.78 or Wis. Stats, § 938.78, as 
applicable. KEPA 


$ 905.045 DOMESTIC VIOLENCE OR SEXUAL ASSAULT 
ADVOCATE-VICTIM PRIVILEGE AT 
(1) Definitions. In this section: ce << acti VAT 
(a) “Abusive conduct” means abuse, as defined in s. 813.122 
(1) (a), of a child, as defined in s. 813.122 (1) (b), interspousal 
battery, as described under s. 940.19 or 940.20 (1m), domestic 
abuse, as defined in s. 813.12 (1) (am), sexual exploitation by a 
therapist under s. 940.22, sexual assault under s. 940.225, hu- 
man trafficking involving a commercial sex act under s. 
940.302, or child sexual abuse under s. 948.02, 948.025, or 


i edi 
testimony about the medics 
condition and characteristics 


Í 


OR TA 
$ ae % 


oe FES os $2) eu BOSA i: 8B! Lat l 
(c) A communication or information is “confidential” if not 


this exception, holding that it must è 
scapes as reaching avidon i 
vould | some light on 

paterni et 


eden baie ais \ 
ae 


[Section 504.409 


k pvi pENCE->PRIVILEGES 
ce, or support services un 
h vocate, including family DAMA uirection of a victim 
e counseling, assistance, or support service e person receiving 
up of individuals with whom the perso 
gsistance, Or support services, n receives counseling, 
d) “Victim” means an individual 
sya conduct or who alleges ee ne 
subject of abusive conduct. It is immaterial 
conduct has not been reported to any Liana 
rul f naan ea ment agency. 

(2) General rule of privilege. A victim has ivi 

se to disclose and to prevent any other perso i priviage to re- 
confidential communications made or informatio ga sclosing 
disseminated among the victim, an advocate who v acti segs 
scope of his or her duties as an advocate, and E E AA 
participating 1n providing counseling, assistance, or support ser- 
vices under the direction of an advocate, if the communication 
- was made or the information was obtained or disseminated. for 
š the parppsR Pa providing counseling, assistance, or support ser- 
vices e victim, 

(3) Who may claim the privilege. The privilege may be 
claimed by the victim, by the victim’s guardian or conseryator, or 
by the victim’s personal representative if the victim is deceased. 
The advocate may claim the privilege on behalf of the victim. The 
advocate’s authority to do so is presumed in the absence of evi- 
dence to the contrary. e 

(4) Exceptions. Subsection (2) does not apply to any report 
concerning child abuse that an advocate is required to make 
under s. 48.981. 

(5) Relationship to s. 905.04. If a communication or informa- 


$ 5045.1 


been the subject of 
she has ig the 
that the abusive 


Bd by OU pd jd 


I row m ae 


f tion that is privileged under sub: (2) ig also a communication or 
itisto tht is privileged under 8. 905.04(2), the provisions 

p of s. 905.04 supersede this section with respect to that com- 

munication or information. | ne 

P Soules Gs Act 109; 2018 Wis. Act 334; 2015 Wig, pict 851). 

, Salita 6 261 piyin S COMMENTS coos i) oa 

i $ 5045.1 Domestic violence or sexual assault advocate-victim Pr ese 

t § 5045.1 Donicetic E noo or sexual assault advocate- 

5 -victim privilege victims of domestic 


odT isi rela! é p tection to vie ‘nship to 
Vio hiaat uara reai who seek counseling: Tin i vious 
Wis. Stats, § 905 04’s family of provider pun ever the lat: 


however, this rue Br vation or information, 4° 


applies to the commun} 


mutscontany Evin, 
§ 6045.1 ue ; 

by Wis. Stats g 905,045(5) (the provisions of § 905.04 SUper seq, 

y Wis. Stats: ` 
this section”). ‘ded by Wis. Stats. $ 905.045 applies y 
res dig. 
i ‘ ‘ ‘ ’ T Sy 

seminated for purpose or Pi communications and inform.” 
port services to the vietin. seth corded to be disclosed ration 


’ “ 
must be confidential (“not 1h". and those persons provid; 

» the victim í Ovidin 
pA Onori aAA assistance on behalf of the provide? 
counseling, support, “advocates” who assist the vitis 


WAN a ‘ 
Also cloaked by the Brine Family members are included in the 


i of counse ; ¢ 
AN Of confidentiality, where appropriate. Wis. Stats 


“The terms “victim” and “abusive conduct” ay, 
Fe by Wis. Stats. $ EE Sa ae f all man. 
ner of child abuse, domestic battery and abuse, sexua assault, 
and other crimes catalogued in § 905.045(1)(a). pth ; 

The victim is the privilege holder, but the rule’s protection ma 
be claimed by her or his guardian, personal representative (if the 
victim is deceased), or advocate. The single exception, contained 
in Wis. Stats. § 905.045(4), applies to mandatory child abuse 
reporters. gh a 

Waiver is not specifically addressed in § 905.045. Privileges 
are, however, narrowly construed generally. Absent express 
language to the contrary, it would seem that waiver of this privi- 
lege should be governed by the same waiver principles that gov- 
ern waivers generally (a “voluntary” disclosure suffices), includ- 
ing applicable provisions of Wis. Stats. $ 905.04. (See § 504.3.) 


Where the victim decides to prosecute, disclosure to police and 
prosecutors may also result in waiver where the confidential in- 
formation and communication is shared with investigators. (They 
are third parties for confidentiality purposes.) Such information 
and communication may also be obtainable under the Shiffra/ 


Green procedures, as discussed in § 511.2. 


§ 905.05 HUSBAND-WIFE AND. DOMES , 
PRIVILEGE OMESTIC PARTNER 


(1) General rule of privilege. A person has a privilege to 
an etir or domestic partner 
; ner ; stifying against the person as 
to any private communication by one to tape sate during 
their marriage or domestic partnership, As used in this sectio? 


prevent the person’s spouse or form 
or former domestic partner from te 


“domestic partner” means a domes 


(2) Who may claim the 
claimed by the person or b 


tic partner under ch. 770. 


the person’s behalf, The authority. 
partner to do go is preaumed init, si 
contrary, l piia gaki 
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privilege, The privilege may ?? 
y the spouse or domestic partner 0” 
e spouse or domesti¢ 
absence of evidence to thè 


vileges 
Xpress 
S privi- 
at gov- 
includ- 
504.3.) 
ice and 
tial in- 
. (They 
mation 


hiffra/ 
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lege to 
partner 
rson as 
during 
section, 
‘0. 

nay be 
ner on 
ymestic 
to the 


(a) If poth spouses or former spouses or d is rule: 
er domestic partners are parties to the omestic partners or 
) In proceedings in which one spouse Prt 
domestic Sahai or former domestic partner ts obi spouse or 
erime against the person or property of the pri arged with a 
of either, OF with a crime against the person iy or of a child 
grd person committed in the course of co r property of a 
inst the other. mmitting a crime 
(o) In proceedings in which a spouse or f 
mestic partner or former domestic sporti pep him or do- 
crime of pandering or prostitution. rged with a 
(d) If one spouse or former spouse or domesti 
3 estic part j 
mer Eory partner has acted as the agent of ‘the thier tia 
the private communication relates to matters withi 
af the agency. | s within the scope 
(§.Ct. Order, 59 Wis.2d R1, R180 (1973); 19 : ; 
3009 Wis. Act 28) 91 Wis. Act 32, §§ 160, 161; 


AUTHOR’S COMMENTS 


§ 505.1 Scope of the privilege 
§ 505.2 Exceptions ; 


§ 505.1 Scope of the privilege X - 

Wis. Stats. $ 905.05 provides a privilege for spousal 
communications. Unlike other jurisdictions, Wisconsin does not 
recognize a right-of spousal immunity that precludes one spouse 
from testifying against another.’ The difference between the two 
doctrines is critical, especially when examining the case law from 
other jurisdictions. For economy of expression, the term “spouse” 
in this commentary should be taken as including domestic 


partners, 
A spousal privilege, such as § 905.05, shields only confidential 
cnmunications aes dh al immunity 18 broader, 
arring testimony by one SP j : i 
exceptions, Spousal Pa sinity, then, is closer akin to the archaic 
common law disqualifications of parties and other persons 


Dire eases meyer 
ection 505.1) as a wit 
Viviane called by the proseculieh ify- 
oe Boma 8, ar sm aa 
ig ie Evid, Berv, ORTI eoyaiaouse 18h TRA 18, vw Brooka MAA MA ant 

cna oan 


~ Š or ia 
\ 


WISCONSIN Eving 
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wast l recognizes no form pene 
in law 0 
on status, Agy i Wiec iay testify against Anoyher in any va i wW ae 
immunity inal, but will zos DA, HT Syme Ontontiiy n tion 
confidential communication between 8P : NU Consent i pa tu 
the other. vias y the holder the r more, 
rivilege, then, gives è rig m 
oe hin or her apose for reatie ee of the mi ane iat 
icati tween them 9; i arri A we) 
Saation Lae a testimonial privilege; iita ys nontestimonii pid of 
use of such communications 18 unaffecte * y the rule} For go~ = 
example, if a wife tells her estranged husband s employer that he IEZA 
admitted to her that he has been milking a disability claim, the that 8 
employer may use the statement outside the courtroom in any nbs 
way it sees fit. The employer may not, however, call the wife ag pelled 
witness to restate her husband’s confidential admission in a See M 
courtroom, absent waiver. i 8109 O44 ed.). 
The privilege covers only ‘private communications.” Usually 
the presence of a third party—anyone other than the spouses— 45, d 
spoils the privilege. For example, assume that a husband is on 
injured at work and consults a lawyer. The husband is the muni 


any co 
State, 


to 
thre hold 
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aiver occurs when a s 
‘on OF even a 
vied party.” The analysis jg 
pot turn on word count or id 


purden of showing that such a 


5 AEI, í 
t seems unnecessarily stringe 

eo needlessly harmful to family gies 
pility. Should a five-year-old be com- 
pelled to testify against his parents? 
See McCormick on Evidence $ 80 (7th 
ed.). : i 
‘State v. Schmidt, 2016 WI App 
45, 11 50-52, 370 Wis. 2d 189, 884 
N.W.2d 510 (Ct. App. 2016) (spouse 
disclosed a significant part of a com. 
munication despite denying that he 
made part of the statement attributed 
to him: “Here, Schmidt undeniably 
disclosed to police a “significant part” 
of his communication to his wife. When 
confronted with his wife’s statement 
to authorities, Schmidt eventually— 
and voluntarily—agreed he told his 
wife he should shoot himself, but then 
maintained he never said he wanted 
to shoot Rose. However, the circum- 
stances related to the affair and‘the 
couples’ corresponding marital difficul- 
ties animated both aspects of 
Schmidt’s statement to his wife. Both 
parts of the communication involved 
him killing someone. Moreover, 
Schmidt’s statement to his wife con- 
tained an important sequencing ele- 
ment, Schmidt wanted to first kill 
Rose, then kill himself. The two as- 
pects of Schmidt’s statement are not 
as easily separated as Schmidt sug- 
such that Schmidt's admission 
telling Stephanie he wanted to kill 
himself was a disclosure of a “signifi- 


eaten the total statement.”) 
Citations omitted) = 


tate y, Schmidt, 2016 WI App 
52 (“We reject Schmidt's con- 
ag n that the only signifi- 

't of the statement Was : 
inerin nating part,’ There is no 


tnt ; 8pous i 
significant art” h 


e comm, a 
n í ¢ Spouse 
lunta cation, in whole in 


j ‘ene Propo 
gover ned by Wis. Stats, § 9 06 1 (isclosure Goliad fae bears the 


C 
eno sarily oat fa icati 
ore or most “significant,” Nor yin 


m ies having disclos 
r denies having disclosed 
jate * The disclosure must be A 


on. to 
ntengi any 
Which pagina but doeg 


is it d 8POSitive thet’ deemed 
ed,” Waivers are 


Stats, § 905 11] paa language of [Wig 
f ‘ th t rm “sion; 4 
cant part” refers to ie rn Manit 


nificant parts.’ ”) (internal quotes orig- 
inal), 

"State v. Schmidt, 2016 WI App 
45 at | 42 (disclosure to a third-party 
“typically requires a finding of the 
historical facts”).-See also State v. 
ison, 2011 WI App 52, 133, 332 Wis. 
2d 331, 797 N.W.2d 890 (Ct. App. 2011) 
(where defendant’s former wife testi- 


fied against him in a robbery and false 


imprisonment prosecution: “This testi- 
mony was not protected by the marital 
privilege because it was not a ‘private’ 
communication. Reynolds testified 
that all of her conversations with 
Eison about his gambling debts, the 
reason he did not:come home the night 
of the robbery, and about the gun, 
were telephone conversations that 
took place while ison was in the 
Milwaukee County Jail. All agoing 
telephone calls made by inmates otu 
jai ed, a policy that is dis» 
key sere Because these 
closed to all m 8. a 
telephone conversations were apani 
tored, Bison knowingly pona 
contents to a third p apa ege 
tutos a wai Shave applied to Bison 
mig : ”) (no 

TOE ations with Reynolds 
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§ 505.1 iire Evng, 
seat ehh an exchan . 

The term “communication ere reatatsoata and eh ideas, feel. 
ings or other information betwe i PT dtaed e. The i 
behind the privilege is to pron dioss of the subje ot Mo 
sion, and understanding regar hi YAEY S - Most Com, 
munications are verbal, whether IE i dhat ocial me ią ie 
included, so long as the electronic comme inn 8 Teasonahy, 
private between the two (e.g. 4 text t UT F ONE spouse H 
another). “Deceptive” communications me ae all Within the 
privilege.” Nonverbal behavior 18 privileged only where it consti 
tutes a “communication,” a problem closely analogous to “Assen, 
tive nonverbal conduct” under the definition of hearsay, A “hu 
nicely illustrates nonverbal communication (and the inelegan,, 
of legal phraseology). Drinking beer, tearing phones from wally 
and driving down the street are not communicative acts; thy, 


one spouse may be compelled to testify about such conduct by the 


omitted). d 
See U.S. v. Lea, 249 F.3d 632, 
642, 56 Fed. R. Evid. Serv. 1163 (7th 
Cir, 2001) (holding that the proponent 
failed to establish that any such disclo- 
sure occurred). ) ee 
*State v. Sabin, 79 Wis. 2d 302, 
255 N.W.2d 320 (1977) (husband’s 
statement to wife that he was going to 
work was a privileged communica- 
tion); State v. Eison, 2011 WI App 52, 
{| 28, 332 Wis. 2d 331, 797 N.W.2d 890 
(Ct. App. 2011) (where defendant’s for- 
mer wife testified against him in a rob- 
bery and false imprisonment prosecu- 
tion, the court assessed whether a 
plethora of conduct constituted “com- 


generally meant to attract the atten. 
tion of anyone inside of a building, was 
not a private communication between 
spouses in this case. The damaging 
fact resulting from this testimony— 
that Eison’s whereabouts were un- 
known between 6:00 p.m. on April 21 
and 2:00 a.m. the following morning— 
was not protected by marital privilege, 
We can discern no harm to Eison by 
disclosure of the agreement that Rey- 
nolds would pick Eison up after work. 
That fact was irrelevant to any ele- 
ment of the crime charged or the de- 


_ fense presented. We find it clear be- 


yond a reasonable doubt that a 
a RAT 


munications” within the privilege: “We i uil y sent the err r.”) (citations 
assume, without deciding, that the Omitted); State v. Richard G.B., in 
agreement for Reynolds to pick Eison WI App pease “coe 


up from work was based on a marital 
communication; however, the remain- 
ing portion of the testimony above 
does not dis 


uled to work and 
er and thus 
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other SP es 
The ; 
e, Divorce or death 


(Poca 
0ctate v. Sarinske, 91 Wis, 2d 14 
990 N.W.2d 725 (1979) (husband’s act 
of tearing a telephone off the wall 
shortly after shooting was not a “com- 
munication”; husband intended only 
to prevent wife from summoning help, 
not convey knowledge or information); 
State v. Sabin, 79 Wis. 2d 302, 255 
N.W.2d 320 (1977) (privilege not ap- 
plicable to testimony by wife that she 
observed husband start the car and 
drive down the street); State v, 
Johnston, 133 Wis. 2d 261, 394 N.W.2d 
915 (Ct. App. 1986) (testimony by wife 
describing husband’s drinking did not 
implicate a communicative act). 
"See Muetze v. State, 73 Wis. 2d 

117, 243 N.W.2d 393 (1976) (irrelevant 
that defendant husband was served 
with divorce papers shortly after wife 
disclosed confidential communications 
to police). 

= See State v. Richard G.B., 2003 
WI App 13, J 13, 259 Wis. 2d 730, 656 
N.W.2d 469 (Ct. App. 2002) (“The 
spousal privilege prohibiting one 
spouse from testifying against the 
other is based on the public policy of 
encouraging marital confidence be- 
tween husband and wife and thereby 
Roving the marital relationship. 

ince this privilege, like other types of 
Privileges, results in the exclusion of 
relevant evidence, the general ap- 
proach is to apply them ‘only to the 
ets limited extent that permitting 4 
refusal to testify, . . has a public good 
'anscending the normally predomi- 
nant principle of utilizing all rational 
means for ascertaining the truth.’”) 
(internal tted), quoting 


nal quotations omi 
Trammel y, U.S., 445 U.S. 40, 50, 100 


ouse. 
privilege endures regardlos 
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Stability 

uffa of the 
of this 
e divorced, The 


The wisdom 
Spouses h ay 
lvile 


S. Ct. 906, 63 L 
X f . Ed. 2d 1 
Evid. Serv. 737 (1980). AR R 
“Marital status” (e 
A g., Com 
ay marriages) as well as “death ot 
ivorce” are discussed in McCormick 
on Evidence §§ 81, § 85 (7th ed.) 


12 
_ The background material for 
this rule is silent as to the justifica- 
tion for applying the privilege to for- 
mer spouses. See Wis. Stats. 
$ 905.05(1) Judicial Council Commit- 
tee’s Note, which states only: 
This section is generally a restatement 
of [Wis. Stats. § 885.18], which is re- 
pealed, and is a substantial departure 
from the proposed Federal Rule. The 
principal differences are: (1) this sec- 
tion applies to civil and criminal ac- 
tions; (2) this section continues the for- 
mer statute applicability to private 
communications made during the mar- 
riage; (3) this section applies the privi- 
lege to such communications although 
the marriage has been terminated. 
(emphasis original). 
But see U.S. v. Lea, 249 F.3d 
632, 641, 56 Fed. R. Evid. Serv. 1163 
(7th Cir. 2001), where the Seventh 
Circuit set forth the basic policy con- 
siderations that govern a etapa 
ing federal privilege for man 


communications: 
We encourage married people g beret 
in each other by protecting oer 
ments from later scrutiny in w ba 
order to fully foster this leve 


Wiscons 
IN By; 
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§ 505.1 
person. The latter situat;, 


half of the 
or by the spouse on be resumption of authority to inyo? is other; 
a Nees, a rept eT ah the privilege many, aenetart to bee a me ch 
Fher spouse from testifying about the aonaeen ial communi ed 
tion, regardless of the other spouse 8 , ng Ons, or desire ® mii a 
testify about the f the pi The court of appeals has, howey, Prete 
narrowly interpreted the spousal privilege as pormittag only oi eee 
spouse “against” whom the evidence 185 offere a invoke it. Thus „puse £ 
where a police officer faced disciplinary AAY ore a fire ang Fina 
lice commission, his wife could not invoke the spousal privileg, e 
where he wished to waive it. The privilege applies in both ciyi , 
and criminal proceedings. _ , Lagat | tne 3c 
Waiver occurs when a spouse voluntarily discloses a confiden. inal c 
tial communication.” As with other privileges, the waiver may be ence | 
done in complete ignorance of the spousal privilege, as where a partic 


spouse posts an otherwise protected communication on social 
media. ve rf i cirios 

§ 505.2 Exceptions 
' Wis. Stats. § 905. 
husband-wife privilege, 


05(3) sets forth four exceptions to the 
only three of which arise with any 
regularity. (Subsection (3)(c) is restricted to pandering and 
prostitution prosecutions.) Subsection (3)(a). quite sensibly 
renders the privilege inapplicable where the spouses are parties 


to the action and where its invocation would. defeat “inter-spousal 


rights.” | D Bako Ors SA SEO AIG OVS . LIRU 
Subsection (b) sets forth a triad of exceptions in criminal cases 
where the spouse or former spouse is: —— ho a 


-e charged with a crime against the person or property of the 


LEKI ELL 


SOP BORE ALO 


r noti0ee FRI {6 jogBn 
present evide nee that overcame “this itto nee ye r own testin 
or demonstrated that SOMIY Bi st 


ge had abused his discre- i tt 
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Eo 
sey 
o cael ta 
other; 


o charged with a crime a 


§ 505.2 


gainst “a child” 


è charged with a crime Against of either,” 
third person Committed in the fA raf boty or person of a 


against the other. 


nates the priv; 
gedly acted'as these where the 


cation related to matters within 


may be broader than the party to the crime rovisi 
§ 939.05, which identifies criminal actors ag n Doerr 


"State v. Michels, 141 Wis. 2d 81, 
414 N.W.2d 311 (Ct. App. 1987) (a fos- 
ter child is a “child of either” spouse 
within the meaning of this exception). 

See U.S. v. Breton, 740 F.3d 1, 
10-12, 93 Fed. R. Evid. Serv. 350 (1st 
Cir, 2014) (common law and statutory 
marital communication privileges 
“overwhelmingly” except crimes 
against a spouse’s child). 

State v. Richard G.B., 2003 WI 


App 13, I9 14-15, 259 Wis. 2d 730, 656 


N.W.2d 469 (Ct. App. 2002) (“The 
exceptions in [Wis. Stats. 
§ 905.05(3)(b)] identify situations in 
which a spouse, who would otherwise 
be entitled to invoke the privilege, has 
transgressed either against his or her 
Spouse (the first and third situations), 
or against a child of either spouse (the 
Second situation), In these situations, 
the | Ís ure has determined that 
Preventing a spouse from testifying 
against the accused spouse does not 
terve a public good that is more impor- 
tant than ascertaining the truth, In 
thi ular, with respect to the first and 
Situations, if one spouse has com- 

4 crime against the other, the 
boon damental to a marriage has 
has erel Lene legislature 
incalerefore concluded that sufficient 
on for the privilege no longer 

. [W]e conclude it is irrele- 


arin ) yx 


vant whether the acts of the defendant 
that constitute a crime against a third 
party are the same acts that consti- 
tute a crime against the spouse or dif- 
ferent acts. It is also irrelevant 
whether a crime against the spouse is 
the ‘primary crime’ rather than inci- 
dental to, or a necessary by-product of, 
a crime against the third party. The 
purpose of the third-party exception in 
para. (3)(b) is best carried out if com- 


_mitting a crime against a third party 


‘in the course of’ committing a crime 
against one’s spouse is interpreted to 
encompass conduct that is both itself 
a crime against a third party and a 
crime against one’s spouse. We there- 
fore conclude that Richard committed 


„sexual assaults against Melissa ‘in the 


course of’ committing a crime against 


‘Tracy within the meaning 


905.05(3)(b).”) (note omitted). The 
te also clarified that “adultery 1s 
“plainly” a “crime” within the meaning 
of subsection (3)(b), regardless a 
whether it ia a longer prosecu 
a crime” ( ot 

4See State v. Doney, 114 Wis. 2 

809 398 N.W.2d 862 (Ct. App, Pr 
(both husband and wife were pers 
tial participants” in the arime og ir 
session of marijuana W 
deliver; exception appl 
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and abettors, conspirators, 
§ 905.06 COMMUNICATIONS TO MEMPENG OF CLERGy 
; tons. As used in ne Le e 
fe Pe member of the clergy 18 a minister, priest, rabbi 
4 imilar functionary of a religious prganizatdn; or an i Or 
vidual reasonably believed so to be by the person consulting 


the individual. nag Be ty oy pee 

(b) A communication 15, confidential 7 jmade privately am 
not intended for further disclosure > ap ale persons 
sent in furtherance of the purpose ot e a 7 unication, 

(2) General rule of privilege. A parara ere 13 Eee to re. 
fuse to disclose and to prevent another fro isclosin | 
confidential communication by the person to a member of th, 
clergy in the member’s professional character as a spiritua] 
adviser. pE in | 

(3) Who may claim the privilege. The privilege may be 
claimed by the person, by the person’s guardian or conservator, 
or by the person’s personal representative if the person is 
deceased. The member of the clergy may claim the privilege on 
behalf of the person. The member of the clergy’s authority so to 
do is presumed in the absence of evidence to the contrary. 

(4) Exceptions. There is no privilege under this section 
concerning observations or information that a member of the 
clergy, as defined in s. 48.981(1)(cx), is required to report as 
suspected or threatened child abuse under s, 48.981(2)(bm). 
(S.Ct, Order, 59 Wis.2d R1, R135 (1973); 1991 Wis, Act 32, §§ 162 to 165; 
_ 2003 Wis. Act c. 279; 2005 Wis. Act 253,§167) = ree 

! ; v: APRS eae) : wi 
OMN "y i Gebi ETE 
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or solicitors. 
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$ 506.1 


proceeding, Po testimonial use of the 


Y sed information obtained duri i 
hen used it during the course of the nye ension to oiie piae 

br t 06 is oe implicated unless the statement Wis Stats. 
li- ` to evidence (e:g., a search Warrant application, trel waned 
lg e status OF orgy represents a prelimi ey ee 
Laws t Y trial court to decide burduant uestion of 

d AEN The vue Gelines “clergy? asia minias ey Wis, Stats. 
sa other similar functionary of a religious T, priest, rabbi 


the clergy member. Although broad, the fo 


Distinguishing 
deserving of the 


_—_ 


974, 384, 31 Fed. R. Evid. Serv. 1352, 
118 A.L.R. Fed. 725 (3d Cir. 1990) 
(recognizing a federal privilege for 
communications to clergy members 
which is “consistent” with the contours 
of Rule 506; the third circuit agreed 
with the “tenor” of the Advisory Com- 
mittee that any such privilege must 


estate owned by a church; the court 
discussed what constituted a “bona 
fide church” for tax purposes). 

See also Rejected Fed. R. Evid. 
506 advisory committee’s note, which 
was the model for the original Wiscon- 
sin rule: 


extend beyond the penitential com- 
munications between Roman Catholic 
priests and their penitents; held that 
it extends to other denominations). 


2state v. Kunkel, 137 Wis. 2d 
172, 193-195, 404 N.W.2d 69,.78-79 


evidence should have been suppressed 
because it resulted from unauthorized 

sclosures by a priest to police of 
privileged communications; held that 
the court did not have to consider the 
povileged character of the communica- 
ions, since Wis, Stats. § 911.01(3) 
Provides that the rules of evidence are 
applicable only in “actions, cases and 
the s”; it was undisputed that 
invepoice used the information for 

Yestigative purposes, not to secure 
Search warrants or for other testimo- 
lee wee Waushara County V. Graf, 
a 2d 442, 480 N.W,2d 16, 22-24 
af 2) (tax foreclosure action on real 


(Ct. App. 1987) (murder prosecution in _ 
which defendant claimed that certain , 


Paragraph (1) defines a clergyman as a 
“minister, priest, rabbi, or other simi- 
lar functionary of a religious 
organization.” The concept is necessar- 
ily broader than that inherent in the 
ministerial exemption for purposes of 
Selective Service. See U.S. v. Jackson, 
369 F.2d 936 (4th Cir. 1966). However, 
it is not.so broad as to include all self 
denominated “ministers.” A fair con- 
struction of the language requires that 
the person to whom the status is 
sought to be attached be regularly 
engaged in activities conforming at 
least in a general way with those ofa 
Catholic priest, Jewish rabbi, or minis 
ter of an established Protestant denom- 
ination, though not necessarily on a 
full-time basis. No further specification 
seems possible in view of the tei 
licensing and certification pa PA“ 
or lerig and ia pat 
seems to have A 
difficulties in connection cage 
emnization of marriages anticipated 
gests that none may S 


here. 
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§ 506.1 i 
i ll factual issues relating to Privi] 
trial judge garaia mt presents queationa Lof credits 
such se oh ‘udge may consult books ps k Shi guide in iY 
Dara rena she is not bound ny vie ay £8 OF evidence Ge 
davarn BAT Pe making § 901.04(1) fin ag i j 7 
earsay unication must be confidentia and made to the ala. 
ta A TN or her “professional character” as a Spirit 
y ma term “confidential” is defined in conventional te ; 
AES AIOROA privately made and not intended Pi 
disclosure to third persons, except where PAETA res further. 
ance of a spiritual purpose. The privilege ne rte to “confos. 
sions” or other penitent acts because spiritual advisers often 
1 counseling. The spiritual adyigy, 


ide family and persona 
auaa a SA to a rule of reasonableness that fulfills the 
function of a “crime or fraud” exception found in other privileges: 


Here too all issues of fact and law are for the judge, whose deter. 
mination will stand on appeal absent an abuse of discr etion, 

The privilege may be claimed by the person, by his guardian or 
conservator, or by the personal representative of the deceased 
holder of the privilege. The member of the clergy may also invoke 
it on behalf of the holder; the authority to do so is subject to a re- 
buttable presumption. | 

Finally, the privilege is subject to a single exception. There is 
no privilege where the clergy member is required by statute (Wis, 
Stats. ch.48) to report suspected child abuse. - 


(1) Definition. In this section, “honesty testing device” means 
a polygraph, voice stress analysis, psychological stress evaluator 
or any other similar test purporting to test honesty. 

(2) General rule of the privilege, A 


ey Coleen 
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his section if there 
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$ 5065.1 Privilege for honesty testing device 
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5065-1 Privilege for honesty testi 
This ae Tah nie a privilege to CS) ahw i 
p vent n in p vide from disclosing, info i disclose, and to 
Pa exami on ucted with the use of ation concerning 
gevice: It defines “honesty testing devi an honesty testing 


5 > ce” as a 
de tector”), voice stress analysis, psychologi polygraph (“lie- 
or any similar test purporting to eit OT valuton, 
i privilege 


extends to the results of the examine | 
ten communications occurring lung ihe ath as oral or writ- 
In some ways the rule is a product of th inte 
rocedures. Subsection (4) provides that th TAAA Rpts 
where there exists a valid and voluntary writter TA RODEIA A 
tween the test subject and the person lia Serres per 
When the legislature created this privilege in foto ta iis Y 
idence was still admissible in criminal prosecutions pens 
eonditions.’ In 1981 however, th , no 
qo cs n Ver, LNO Supreme court’s held that poly- 
ph evidence was so unreliable that it failed to meet the thresh- 
old requirement of relevance, hence, all polygraph evidence is 
inadmissible in Wisconsin courts? toen ; i 
Although the case law concerned polygraph evidence, there is 
little reason, to question that this holding extends to the other 
methods mentioned in Wis. Stats. § 905.065, at least under the 
present state of the scientific art. In short, regardless of any stip- 
ulation the results of “lie-detector tests” are inadmissible in 


Wisconsin courts because they fail the test of relevance. The ban 


extends to both criminal and civil litigation? 
- In other instances an paors AENA F orra Ei 
tive employee to take an “honesty, est” as aco | 
employ nd if the person to be tested signs a written waiver a> 
disclosure to the employer, there is “no n ; 
Wis, Stats. 905.065(4). Regardless, the parties 


ulate to the admissibility of the test results in, any later 


at: eit j fy E INY > ha N i ii 
Ben an aon ios ag aiaa ATR 

19 ] ‘3 Db ast og hae ¥ tee 152 È J f 1). 

ate yp svanislawakiy y4) 228, M Aine vee pe «os 
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ITICAL VOTE 
N se pet has a privilege to refuse tai er icicee the tana, 
the pameni vote at a political election con ed by Secret bat 


the vote was cast illegally. | 
“EO: Order, 59 Wis.2d R1, R139 (1973); 1991 Wis. Act 32, § 166) 
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$ 507.1 Voter’s privilege 


$ 507.1 Voter’s privilege MOOI teat salien 

Early in the nation’s history voting was truly a public act, Vot- 
ers usually cast their ballot in public, often under the gaze of the 
opposing candidates. In some jurisdictions they were required to 
cast the vote orally, that is, to publicly articulate their vote as 
the candidates, other voters, and onlookers watched on. Times 
have changed. Reformers introduced the secret, written ballot to 
foster freedom of choice and alleviate fears of retaliation, not to 
mention corruption induced by bids for favors. i 

Wis. Stats. § 905.07 follows the common law by providing vot- 
ers with a privilege to refuse to disclose the tenor of their vote at 
a political election conducted by secret ballot.’ The privilege is 
necessary to secure that right after the vote has been registered 
as well as at the time of voting.’ Only the voter can claim the 
privilege. Sugdoq. beimeenes wal eases ont d | 

The privilege is not applicable where the vote was cast illegally, 
althoug i voting mav i -i 


cast illegally, thereby vitiating this privilege, presents a prelimi- 
Stats. § 901.04(1). eten iiri 
not, of course, bin SNAR tsir 
prepo soley th ion and is subject to a 
ry e asons, 
any such ures “or these same re 
aea T La PON 
(Section 507.1] © ES law. 
Wis, Stats, § atatutos BAA AA, ier 
Council Committee's underlie the privilege &° 
consin is ae, e ate ex re t applicable to the “ileal vit 
231 (18 Wis, ; ‘ver, nothing in the e 
a mag, pponta ta roae an leeti t 


rom invoking the privilege 
Olin iminat soe appropriate 


E ypENCE—PRIVILEGES 
Wis. Stats. § 905.07 is identica] to Reij $ 508.1 
ejected. Fed, R 


erance of justice m 


(S.Ct. Order, 59 Wis.2d R1, R140 (1973); 198 ay require, 


5 Wis. Act 236, § 12) 
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§ 508.1 Trade secrets 


§ 508.1 Trade secrets 


Unlike other rules of privilege whi . i 
a total bar to iBT OEE the fem vben EP piepe a 
“qualified right” to preserve the confidentiniey “of "this 
sata The term “trade secret” is defined in Wis. Stats. 

Wis. Stats. § 905.08 allows a person, or the person’s agent or 
employee, to refuse to disclose, and to prevent another person 
from disclosing, a trade secret owned by the person. This right is 
tempered by the court’s liberal power to determine whether the 
allowance of the privilege will “tend” to conceal a fraud or 
“otherwise work injustice.” 

The balancing test, tilted as it is toward disclosure, is neces- 
sary to accommodate the conflicting interests involving the 
protection of trade secrets and the need of the trier of fact to as- 
sess all relevant evidence. In making this delarmina ees the 
judge must examine the totality of the civonmatanipsa; Sre a 
considerations of such factors-as the dangers of abuse, good faith, 

í | 
pvid. 508. 


than a udge v t first find the H 

. ofa PARA SEN O an 2See also Wisconsin Elec. Power 
the defendant's status as a coconspira: Co, v. Public Service Gant 
deciding whether to admit hear- Wisconsin, no Wiss a ms a : 
h as contracts, cos 


tor in 
say under the coconspirator exemp- 178 (1983) (di 
where the defendant protests his information,” 
cence of all criminal involvement. ee 


Ws, State § 905,08 is substan- 
tially identical to Rejected Fed. R 
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§ 508.1 a, 

adequacy of protective measures, and the availability op Othe, 
93 ý 

means of proot. court shall take such prota.. 

The rule also direct in fie privilege’s holder, the poitin 


interests 0 3 
ant a eS erence of justice” may require. The type of n, -%8 


tive measures will depend, then, on cm aoe ia ooh Author 
exists for the use of such varied techniqu inh akin 
camera testimony, allowing disclosure to Sec | b not the a 
ent, putting all present under an oath no i ( Ej ose the infyy. 
mation, and authorizing disclosure only to the Judge. 


$ 905.09 LAW ENFORCEMENT RECORDS — 
The federal government or a state or a subdivision thereof hag 
isclose investigatory files, reports anq 


a privilege to refuse to disc vestig 
returns for law enforcement purposes except to the extent avail. 


able by law to a person other than the federal government, a 

state or subdivision thereof. The privilege may be claimed by an 

appropriate representative of the federal government, a state or a 

subdivision thereof. __ nga AI , 
(S.Ct. Order, 59 Wis.2d R1, R142 (1973) 
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refuse to disclose investigatory files, reports, and reti 

fight ea reports, and returns made 
for law enforcement purposes. The privilege applies only to 
ily where the request 


oem ped 


rase “to the extent available 


by any appropriate 


7T a 


terial issue on the merits in a 
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pune 
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wis. Stats. $ 905.09 differs substant. 

"3, 509, which broadly de antially fro 

a information.” y eal with Secrets of state ang Red, ot 


905.10 IDENTITY OF INFOR 
$ (1) Rule of privilege, The floret 
subdivision thereof has a privilege Bovernment or a state or 
identity of a person who has furnished i Weep to disclose the 
assisting in an investigation of a possible ormation relating to or 
enforcement officer or member of a leg; Violation of law to a law 
staff conducting an investigation, 8islative committee or its 
(2) Who may claim. The privi ; 
ropriate representative of the ep te claimed by an ap- 
whether the information was furnished ANRE piia regardless of 
ment or of a state or subdivision thereof The fi a te gremo- 
claimed by an appropriate representative of a tte pars: 
sion if the information was furnished to an officer thereof, = 
(3) Exceptions. 
(a) Voluntary disclosure; informer a witness. No privilege ex- 
ists under this rule if the identity of the aper Prapa 3 
informer’s interest in the subject matter of the informer’s com- 
munication has been disclosed to those who would have cause 
to resent the communication by a holder of the privilege or by 
the informer’s own action, or if the informer appears as a wit- 
ness for the federal government or a state or subdivision 
 (b) Testimony on merits, If it appears from the evidence in 
the ease or from other showing by a party that an informer 
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` may be able to give testimony necessary to a fair determination 
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_ of the issue of guilt or innocence in a criminal case or of a ma- 
| on civil case to which the federal 
were 57S 38 Ties > 
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§ 905.10 x pene 
‘vision thereof is a E£ 
government or a state es ee subdivision theres’ a d the § 510.2 
federal government or hall give the federal governm Woke, 
the privilege, the judge s of an opportunity to show in 0 or, 510. 
state or subdivision AE whether the informer can Camer $ Law 
facts relevant to detenn The showing will ordinarily 1," fe, | HET 
supply that testimony. 1a direct that te rity the oo tior 
form of affidavits but the judge may Hóri ‘ Stimony man i 
taken if the judge finds that the sta e a Aieeih be resolv | used | 
satisfactorily upon affidavit. If the judge finds that there isa f S of 
reasonable probability that the e's at ha oan timon : Vidic 
eral government or i 18100 there petai 
ei disclose the informer’s identity, the Judge on an needs 
tion of the defendant in a criminal case shall dismiss the (usual 
charges to which the testimony would relate, and the judge tions 
may do so on the judge’s own motion. In civil cases, the judge inforl 
may make an order that justice requires. Evidence Submitted inforn 
to the judge shall be sealed and preserved to be made availabe £ whose 
to the appellate court in the event of an appeal, and the Wis 
contents shall not otherwise be revealed without consent of the inforrt 
federal government, state or subdivision thereof. All counsel agenc 
and parties shall be permitted to be present at every stage of who | 
proceedings under this subdivision except a showing in camera , inves 


at which no counsel or party shall be permitted to be present. 
(c) Legality of obtaining evidence. If information from an 
informer is relied upon to establish the legality of the means by 

< which evidence was obtained and the judge is not satisfied that 
the information was received from an informer reasonably 
believed to be reliable or credible, 
identity of the informer to be disclosed. The judge shall on 


request of the federal government, state or ‘subdivision thereof, 
direct that the disclo or 


1 or party 
e [dendis # 

7 reserved 4 thereof shall be 
sealed and preserved to be ma aha 


PDA PEPEYE TO | e to the appellate 
court in the event of an appeal oai : te he opal not 
otherwise be revealed without ce "of the appropriate 
c_ueral government, stato or subdivision tassi 
"VP REGOR SH MB 8 RL, B48 (1978) tog sacainn an a 69) 
ot a Ta aan 


§ 510.1 Scope ar 
$ 510.2 Exception 


§ 510.201 Exceptions—Test 
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of obtaining evidence 


w enforcement authorities ha 


nfdential informants to provide invoere ionally reli 
ds of cri i 
wd to unearth other evidence which wy, the information is 


e goal is Used against 
© enhance ‘i Preserve the anonym. 


(usually with input from the police), This oc 
tions 1n which the defense, not ong tei addresses situa- 
informant’s testimony, or at least his or hen my need the 
informant should be distinguished from the « 
whose identity is unknown to the police, 


Wis. Stats. § 905.10 recognizes the “reality” 
informants.’ The rule provides federal aid dae nae pet te 

encies a privilege to refi Mee te Sk 
ag privilege | use to disclose the identity of a person 
who has furnished information relating to, or assisting th an 
investigation of a possible violation of the law. The investigation 
may be one conducted by a law enforcement officer or a member 
of a legislative committee (including staff).’ Moreover, the privi- 
lege applies in criminal and civil litigation because the privilege 
extends to investigations of possible violations of laws other than 
criminal laws.* Unlike other privileges, Wis. Stats. § 905.10 does 
not protect “confidential communications” made during the exis- 
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‘See State v. Vanmanivong, 2003 t nn committee; the court 
WI 41, [ 18, 261 Wis. 2d 202, 661 focused on the privilege for legislators, 
N.W.24 76 (2003) (explaining that nd did not reach the Wis. Stats. 
‘Wisconsin codified the government §905,10issue). 
re ilege for informants in [Wis. Stats. `` 8See Mayfair Chrysler Daag 
905,10 nized the same po, v, Baldarotta, is, 2d 142, 
policies A iat iRoviat> v, U.S., N W.2d 638, 647 (1991), IDC WARS 
is Gu TB, Cr 62,11 BAA ene open wore alo 
2) Si A aw, ou : . 
Wis, 24 HA ier aa N ‘wad 145, 151 raformant who had disclosed ay audis 
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identity of the informant are also prgtenter The Privilege th 
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privilege may be invoked by the apne i representative The 
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the privilege may be claimed by the appropriate representative of 
the federal government, regardless of whether the informatio 
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of a state or subdivision thereof. e aut dilin 
The identity of informants is sometimes written in police 


reports. Special sections of the public records law controls the 


tence of a protect 
identity of the info 


same policy reasons that controlled our Rejected Fed. R. Evid. 510 advis 

decision in [Stelloh v. Liban, 21 Wis. committee’s note (“Only identity is 

2d 119, 124 N.W.2d 101 (1963)], that privileged; communications are not 

government agencies that are engaged included except to the extent that 

in a law, enforcement function may re, disclosure would operate also to di 
? close the informer’s identity.”). 


would reveal the names of confidential 
informants who have been given a 5State v. Lass, 194 Wis. 2d 591, 


valid pledge of confidentiality. The 585 N.W.2d 904, 905 (Ct. App. 1995), 
confidential informant enhances law holding that the informant’s death 
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mation about criminal and noncrimi- doesnot result in waiver: 


nal law violations that often cannot be  : The waiver provisions of [Wis. Stats. 
obtained through conventional investi- $ 905.10(3)(a)] thus do not apply here. 
gation methods. The efficiency of law First, the State is the holder of the 
enforcement efforts is served by focus- privilege, [Wis. Stats. § 905.10(3)(a)], 
ing the attention of investigators upon and it did not reveal the informer's 


_ suspected offenders. The informant identity. Second, disclosure by the 
may also be in a position to provide ev- _ 
idence and insight into the alleged 
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cee munication 1s. disclosed to those who would have cause to resent 
pees | the commu ication.” Conversely, disclosure to other law enforce- 
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ing much less disclosure, just because? in ioraa WAS some. Hee fate 
how involved in the investigation. Rath er, confidentiality ý seguire: 
maintained until such time as it either “appears from the eyi. pth 
dence . . . or from other showing by a party” that an informer ‘hat wi 
may be able to give certain testimony. In civil cases where the defende 
government is a party, it must be shown, that the informant’; ing tha 
testimony is necessary to a fair determination of a material issue than å 
on the merits. In a criminal case, the “showing” or “appearance held tt 
must demonstrate that the informant’s testimony 18 necessary ‘3 in cam 


f the issues of guilt or innocence. Obvi- 


ously, at this stage of the proceeding, neither the judge nor the 
defense (the requesting party) — and maybe not even the prose- 
cution (the government) — knows what that the informant’s 
testimony might be. For this reason, the supreme court has held 
that “[t]he showing need only be one of a possibility that the 
informer could supply testimony necessary to fair determination.” 
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Nonetheless, the showing must consist of more than bare 


a fair determination 0 


speculation.’ If the informant is an eyewitn ss or participant ina 
criminal transaction (e.g., a drug, deal), disclosure is warranted. 
In State v. Nellessen* the supreme court addressed the 
defendant’s burden for obtaining an in camera hearing on a mo- 
tion to disclose an informant’s identity. Relying on an earlier de- 
cision, the court set forth the following rules = =o 
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tions under [Wis, Stats. § 905.10(3)(b)], The thre of 1 Nelle 


informer privilege to nullify the privi- 
lege altogether.’ : | sigh a 
Nellessen likely was undone because she admitted smelling the 

Marijuana in the car before the police stopped her, an admission 
obviously at odds with her assertion that she was unaware of the 
kaw, for some reason needed to know what the informant 
; about them.’ ite 

Once the court is satisfied that this initial burden haa baon 
Met, the holder has the option to disclose the informant’s ident 
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hearing. Furthermore, the rule o Pa n Cont tha’ Tily” the privilet 
« >” will be in the form of an affidavit (by the informa i 
anong. AR has the authority to direct that testimony niet _ Conce 
be taken if the judge finds that the matter cannot be resolved mra 
satisfactorily upon affidavit. The judge, then, interrogates the paee E] 
witness in the absence of the parties and their counsel. (Since the that a 
informant’s evidence is taken in the form of testimony, cour Oren 
personnel, including security officers, will be present, subject to a pa 
confidentiality order.) The informant’s testimony is most often ing on. 
required where the informant’s credibility is itself an issue, Al. determ: 
though adversary cross-examination is lacking, the judge can possibi p 
scrutinize the informant’s demeanor and examine the informant Bees Shed 
under oath. Bare questions of relevance or admissibility (e.g., can Sap pem 
the informant offer something more than inadmissible hearsay?) 5 EA 
may be effectively handled through affidavits.® = = ~ identi if es 
The upshot of the in camera hearing is that the judge must aria 


determine whether there is a “reasonable probability” that the 
informer can provide the “necessary” testimony in either a civil 
or criminal case." In State v. Vanmanivong the Wisconsin 
Supreme Court. held: ser 


State v. Vanmanivong, 2003 WI currence in Outlaw states the test to 
41, 1 33, 261 Wis. 2d 202, 661 N.W.2d be applied in determining whether an 
76 (2003) (affidavits or testimony are informant’s identity must be disclosed. 
the only acceptable forms of proof Based on the language of the concur- 
under the “plain language of the stat- rence, a defendant must show that an 
ute”; based on a stipulation, the court informer’s testimony is necessary to 
agreed that it was “error for the trial the defense before a court may require 
court to rely upon an unsworn memo disclosure. ‘Necessary’ in this context 
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mony must be “necessary” to the de- subjective and not objectively quantifi- 
iir See also State v. Hargrove, 159 able. The court A ruth nna 
Nis. 2d 69, 469 N.W.2d 181 (Ct. App. . ing. State v. Larsen, 141 Wis. 2d 412, 
1990). - ay l di 419, 415 N.W.2d 535, 587 (Ct. App. 
wiht State v. Vanmanivong, 2003 WI peel ; salie - vi 
41, 132, 261 Wis. 2d 202, 661N.W.2d In State v. Norfleet, 2002 WI 
ne: y onimoto BATACE, App 2002), Eke! tral eourt 
Tgp ee a2 goderci 341 (Ct. App. , the trial co 
Wis eras Ee Btate 24 ie ie properly exercised its discretion in 
Pees chusciite discs, Onno a baal eames 
1382, court abused its discre- mony was “critical to the defendant 
to order disclosure And that no in camera hearing was 
_ relied on an alibi necessary. 2002 WI App at I 14. The 
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AERA where CEST aN oon te ieee i Aiwan st 
lect to disclose the 3 Orr 
TRAN A repinal to divulge the informant’s identity in a ti to 
case will result in the dismissal of charges upon the motion fel 
defendant or the prosecution; the court may also dismiss he 
charges upon its own motion. The refusal to disgorge this in 
mation in civil cases gives the judge authority to make any oyj” 
that justice requires. | eee i odi €r 
Evidence submitted during the in camera eating must hy 
appellate purposes regardless of the 


sealed and preserved for 
outcome. The contents of the sealed record may not be discloses 


without the consent of the holder and the court. © 


§ 510.202 Exceptions—Legality of obtaining evidence 

Frequently, search warrants, arrest warrants, or warrantless 
searches and seizures are based in part on information supplied 
by confidential informants. Subsection (3)(c) provides a mecha. 
nism that was apparently intended to allow a breach of the priyi. 
lege where necessary to determine more fully the lawfulness of 
the means by which evidence was seized.’ Unfortunately, the rule 
is poorly worded and its purported intent can be achieved only by 
literally reading between the lines? = 

As in the case of testimony on the merits, the bare fact that an 
informant was involved in the investigation creates no right toa 
further hearing on the matter of disclosure. The defendant must 

ing a motion to suppress evidence on the ground of some il- 
legality by the state in obtaining it. The exception is not 
implicated unless the prosecution relies upon information from 
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was a reliable and credible person. : 

The Supreme Court discarded the Aguilar-Spinelli test in Ili- 
nois v. Gates,® where it explained that the long-standing two- 
prong approach was based on a misunderstanding of its earlier 
decisions. The Court held that the standard is simply one of “reli- 
ability” of the evidence under all of the circumstances. Wisconsin 
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§ 905.11 WAIVER OF PRIVILEGE BY VOLUNTARY 
DISCLOSURE 7 Ferns ok 

A person upon whom this chapter confers a privilege against 
disclosure of the confidential matter or communication waives 
the privilege if the person or his or her predecessor, while holder 
of the privilege, voluntarily discloses or consents to disclosure of 
any significant part of the matter or communication. This section 
does not apply if the disclosure is itself a privileged 
communication, — . ok sal BUSUD 

(S.Ct. Order, 59 Wis.2d R1, R150 (1973); 1987 Wis. Act 355, §§ 69, 70; S.Ct. 
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"State v. Johnson, 133 Wis. 2d 
207, 225, 395 N.W.2d 176, 185 (1986) 
(holding modified on other grounds by, 
State v. Meeks, 2003 WI 104, 263 Wis, 
2d 794, 666 N.W.2d 859 (2003)) (defen- 
dant waived his rights under the 
physician-patient privilege when his 
attorney introduced at a prior hearing 
two letters written by doctors concern: 
ing defendant’s mental state; the court 
did not consider the specific issue of 
inadvertent waiver), » OF 3D 
$9 See McCormick on Evidence 
3 (7th ed.) (general considerations 
Walyer),...... iii atten 
» "See: Borgwardt y, Redlin, 196 
(us, 2d 342, 538 N,W.2d 581, 587-88 
~v App, 1995) (holding that no waiver 
ae where clients requested to 
rhs, information in possession 
their former attorneys: “Certainly, a 
‘lient’s Fequiaatstaisoe his or her file 
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former counsel does not waive the 
attorney-client privilege as to that file, 
even if the request is made under Rule 
804.09, Stats... .. Thus, contrary to 
the trial court’s conclusion, a request 
for production of documents by a party 
under this rule is not a ‘carte blanche’ 
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IState v. Schmidt, 2016 WI App 
45, 1'42, 370 Wis: 2d 189, 884 N.W.2d 
510 (Ct. App, 2016) (discussing cases). 
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Troublesome issues involving trickery or deception arę bette, 
analyzed under § 905.12. | ibaa oes 

What then of “inadvertent disclosures,” as where Privileged in. 
formation is unwisely or even accidentally turned over to the , 
ponent? Inadvertent disclosures invariably arise when a p 
“regrets” that its opponent now possesses what was otherwise 
privileged information. The starting point is the act of disclosur 
itself. Was it made by the privilege holder? If so, the disclosure ig 
a waiver provided the disclosure was voluntary. When a thir, 
party makes the disclosure, the issue is whether the disclosure 
was authorized by the privilege holder, an inquiry that turns on 
the particular privilege and facts.” In short, who blundered? 4 
patient who shows a co-worker the outcome of a psychological ex. 
amination, for example, has waived the privilege even if the co- 
worker vowed to keep the results to himself. Valid waivers 
sometimes embrace very bad decisions. Inadvertent disclosures 


are apparently restricted to instances of accidental’ (nonpurpose- 


ful) disclosures. 


wanted to shoot Rose. However, the 
circumstances related to the affair and 
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Wis. Stats. § 905.11(3) recognizes that cer 
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Most privileges are held and waived unilat 
tary (even if unwitting) conduct of the a IR foeon 
exception is the privilege governing mediation sessions under 
Wis. Stats. § 905.035, where both parties must voluntarily 
consent to the disclosure. Readers should consult the commen- 
tary accompanying the specific privilege at issue. 


§ 511.2 The Shiffra/Green procedures: Production of a 
witness’s privileged health care records 

When does a criminal defendant’s need for privileged informa- 
tion trump the rights of the privilege holder? Most of the privi- 
leges set forth in ch. 905 are absolute. That is, once the privilege 
is properly invoked, the confidential communication is shielded 
from disclosure or use at trial absent waiver or an exception, and 
regardless of its content or the opponent’s need.' Nonetheless the 
case law recognizes that sometimes a criminal defendant's need 
for the privileged information is so compelling that absent 


disclosure, the privilege holder’s testimony is barred. In recent 


years, the supreme court has struggled to implement procedures 


that adequately balance the competing interests. It is a difficult 
Problem; the. PARE has failed to reach a controlling opinion on 


multiple occasions.” © a ae 
The procedures are commonly known as the Shiffra Green Ige 

ie E y y i . : ‘ x 

J: hether precluding any 
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genitor cases.? The sought-after records ina. 


trine, after the pro ) | health history and 7 
; itness’s mental I are all 
a a peers ne victim's credibility: The problem ariseg egéd 


the defendant demands to see the records and the victim decli 


ive his or her consent. : i ; 

InN broad reliéf, the procedures are as Fb AN dong defendan 
has an initial burden of showing that he cf ak ed to have 4 

judge conduct an in camera review of the health care Tecordg in 
question. If the defense meets this burden, ll Will they 
request, but cannot compel, production of the records by the 
holder. The witness may consent to the request, which should he 
evidenced in writing or, even better, through a colloquy with the 
judge in open court. In short, the objective should be to obtain 
the witness’s informed consent for the in camera review with the 
understanding that the records may be turned over to the defense 
as a result. When consent is given, the judge scrutinizes the re- 


cords in camera to determine whether disclosure is warranted 
(see below). If the witness refuses to disclose the records, however, 
the judge may preclude the witness from testifying even in in- 
stances where this means dismissal of the prosecution.* © 
Essentially, Shiffra/Green rests. „in part on’ due process 
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59, 348 Wis. 2d 450, 832 N.W.2d 609 ` separation would produce new criteria 
(2013) (Johnson I), decision clarified that a majority of the court has not 
on reconsideration, 2014 WI 16,353) authorized.” Johnson II, 846 N.W.2d 
Wis, 2d 119, 846 N.W.2d 1(2014) (per. atT5. oii bodovni > 

curiam) (Johnson 1I). In Johnson II,, . _ “State v. Green, 2002 WI 68, 
the court underscored that precedent | 2, 253 Wis. 2d 356, 646 N.W.2d 298 
“tethered” together considerations of ` (2002); State v. Shiffra, 175 Wis. 2d 
when a witness may testify and © 600, 499 N.W.2d 719 (Ct. App. 1999). 
whether she must produce her medi- | Shiffra gets top billing because it came 
cal records; . =... , before Green, which. built on its four 
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discussed in Pennsylvania U. Ritèhie hez exculpatory evidence” 
setablished, sequential proced ' 


l enipe a whether the file contains exculpatory 
Ritchie concerned a statute that did not create an absolute 

privilege yet the Supreme Court used the occasion to set forth a 

limited right of pretrial access.” Wisconsin case law extends the 

Ritchie analysis to absolute privileges in criminal cases, particu- 

larly the family of “health-care provider” privileges encompassed 
in Wis. Stats. § 905.04(2).* Most often the defendant believes that 
the privileged records contain evidence that may be relevant to a 
witness’s credibility (eigi; mental or physical illnesses pertinent 
to the victim’s capacity to perceive or remember) or the historical 
merits of the. case (e.g., prior sexual abuse which reveal an 
alternative source of knowledge). The difficulty, of course, is that 
the defendant’s belief can be dispelled or confirmed only by 
examining the records themselves. If the witness voluntarily 
discloses her records to a third party, she has waived the 
privilege, (Note that the disclosed records are not perforce eine 
sible; they must still be relevant and accord with other R % 
governing impeachment, hearsay, etc.) Yet a kfina enh TO 
aaintain the confidentiality of her Prive Beh HAASAN AS. NS 


yg a re state v. Shiffra, 175 Wis. 2d 
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Green court distinguished the preliminary showing necessa y 


i in camera review from the standard applied by’ 
ee when determining if full scree 18 required. Mon 
precisely, Shiffra had at one point describe 4 the Initial burden ag 
demonstrating “ ‘that the sought-after evidence 1s relevant and 
may be helpful to defense’” and in another place “enumerated 
the test as ‘may be necessary to a fair determination of guilt or 
innocence.’ “? The Green court unequivocally held that the “may 
be necessary” standard governs both the preliminary determing. 
tion to hold an in camera review and the ultimate decision (after 
in camera review) to disclose the contents, yet the initial burden 
is necessarily “less stringent” because of its pretrial posture and 
the defendant’s lack of information: © thes 59 

Before we set forth our standard, we note two things. First, we 
conclude that it is clear that the court. of appeals has adopted the 

“may be necessary” standard as enumerated in Shiffra. See State v. 

Walther, 2001 WI App 23, f 10, 240 Wis. 2d 619, 623 N.W.2d 205 

(rejecting the argument that other court of appeals’ cases imposed a 

heightened standard). We conclude that this is a correct interpreta- 

tion of Shiffra and was certainly the standard that was in place, 
pursuant to Munoz, at the time of the motion hearing in Green’s 
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econd, we emphasize that the defendant į i 
k a preliminary showing to compel an in aa A So 
circuit court. As such, a defetidant is not required to carry th 
purden as that required of the circuit co it con aaae same 


The court held that “[i]n light of the strong public policy favor- 
ing protection of the counseling records,” a “defendant must show 
a ‘reasonable likelihood’ that the records will be necessary to a 
determination of guilt or innocence.”"* The Green court summa- 
rized the requisite “preliminary showing” as follows: 

Based on the above considerations, we set forth the following 

standard: the preliminary showing for an in camera review requires 

a defendant to set forth, in good faith, a specific factual basis dem- 

onstrating a reasonable likelihood that the records contain relevant 

information necessary to a determination of guilt or innocence and 
is not merely cumulative. to other evidence available to the defendant. 

We conclude that the information will be “necessary to a determi- 

nation of guilt or innocence” if it “tends to create a reasonable doubt 

might not otherwise exist.” This test essentially requires the 
court to look at the existing evidence in light of the request and 
determine, as the Shiffra court did, whether the records will likely 
contain evidence that is independently probative to the defense. 


The court also offered the following guidance to trial judges in 
determining whether the preliminary showing has been met, 
and, if so, the records should be disclosed following the in camera 
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defer ruling on such a request or require a defendant to bring , fact 7 
subsequent motion if the record has not had time to develop. A mo. witness $ te 
tion for seeking discovery for such privileged documents should perceive or t 
the last step in a defendant’s pretrial discovery. ® pul cases of intr 
On the record before it, the Green court held the defense haq charge (e.g., 
failed to meet its initial burden. The defense proffer merely as. matters). 
sorted that the sexual assault was discussed during counseling Less clear 
and that such records might contain statements inconsistent | be ee E 
with the victim’s other statements. Nor had Green demonstrated ever ese, 
that victim “suffered from any psychological disorder that dismissing 
hindered her ability to relay truthful information.” $ 905.10 wł 
The preoccupation by court and counsel with the preliminary e a fA 
showing is entirely understandable because it is often dispositive, same the 
The witness’s refusal to disclose privileged records for whatever Le rai A 
reason is, of course, his or her right but will likely result in dis- ee i 
missal of the prosecution because of the concomitant need to : a: eet 
protect the defendant’s right to a fair trial. Disclosure of records the witnes 
oe l about his 0 
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witness's testimonial capacity (defects in HE CADRADO A 
roeive or to remember), bias (e.g., hatred for the defendant in 


cases of intrafamily sex abuse), or the historical meri 

charge Og, an alternate source of a child’s kenbwledge’ of ibaa 
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Less clear is whether barring testimony by ¢ i 

witness is, or ought to be, the sole EEEo iaae LAE pé 
sure, excluding the witness’s testimony is not as drastic as 
dismissing charges, the remedy contemplated by Wis. Stats. 
§ 905.10 when the court orders the disclosure of an informant’s 
identity and the State declines. That‘said, often it amounts to the 
same thing when the State has no other source of evidence to 
prove’ the offense (the usual case). Moreover, when the State re- 
fuses to identity an informant, dismissal of the charges is apt as 
the State filed the charges in the first place. Victims have no 
such voice in a prosecution. Another remedy may be to permit 
the witness to testify but allow the defense to cross-examine 
about his or her refusal to divulge records requested by the court. 
Cross-examination may expose the fact that he or she received 
treatment and even inquire about the witness’s mental health 
(e.g., “Have you ever experienced hallucinations?”). This approach 
draws on that taken when a witness asserts the privilege against 
self-incrimination in a civil case; the jury is free to draw any rea- 
sonable inference from the witness’s invocation of the right. See 
Wis. Stats. § 905.13(4). The defense should also be permitted to 
argue that the witness’s nondisclosure creates a reasonable doubt 


based on credibility concerns. f 
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$ 905.12 
portunity to claim the privilege. 
(S.Ct. Order, 59 Wis.2d R1, R151 (1973) 
AUTHOR’S COMMENTS 
§ 512.1 Compelled disclosure; opportunity to assert privilege 
$5 
12.1 Compelled disclosure; 0 ortunity to 
privilege LORE ty 1 ascert 


Whether through venality or ignorance rivil i 
sometimes revealed without the informed LEE esis ee p 
of the privilege. A disgruntled forme 


- disely 


§ 905.13 


nity by the holder to i re was made wi 
orpunity 0 invoke the privy ade without an op. 
Facountered. Not only does this sceninio fee sit Pore frequently 

$ e is, Stats, 


y” is subject to a 
: rule of 
arivilege are instructive, See §§ 503.35, 505 36. abel iincety: 
Because the waiver standard of Wis, Stats $ 905.11 requi 
À ; uires 
Closure, the use of tricks and 


this misinformation may affect both the voluntariness of the 
disclosure and the husband’s opportunity to assert the spousal 


privilege. 


§ 905.13 COMMENT UPON OR INFERENCE FROM | 
CLAIM OF PRIVILEGE; INSTRUCTION 

(1) Comment or inference not permitted, The claim of a 
privilege, whether in the present proceeding or upon a prior occa- 
sion, is not a proper subject of comment by judge or counsel. No 
inference may be drawn therefrom. __ i 
_ (2) Claiming privilege without knowledge of jury. In jury 
cases, proceedings shall be conducted, to the extent practicable, 
so as to facilitate the making of claims of privilege without the 


knowledge of the jury. i pis RSR ony 
(3) Jury instruction. Upon request, any party against whom 
the jury ight draw an adverse inference from a clpiyp. of eee, 
lege is entitled to an instruction that no inference may be 
ee ae eo E 
See § | 1 (discussing the prob: 
lem of“ hart disclosures). 
“See Rejected Fed; R, Evid. 512 
advisory committee's note (“The second 
circumstance stated as a basis for 
exclusion is disclosure made without 
i ee ty to the holder to assert his 
vilege, Illustrative possibilities are 
sure by an eavesdropper, ya 


Wiscong; 
§ 905.13 N Evoa, 


he Application; self-incrimination.Subsections (1) , 
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not apply in a civil case with respect to the privilege agains My 


| self 
incrimination, 
ne Ot. Order, 69 Wis.2d R1, R153 (1978); 1981 Wis. Act o. 390) 
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§ 513.1 Comments and instructions on claims of privilege 


$ 513.1 Comments and instructions on claims of 
privilege taya daa Biba 
The theory underlying privileges 18 that the value of the infor. 
mation lost to the trier of fact is outweighed by the societal 
benefits inhering in the relationship or interest that is furthered 
by maintaining the confidence. Wis. Stats. § 905.13 is directed at 
the costs associated with exercising a privilege. It is based on the 
assumption that the jury is best kept ignorant of the holder’s ag. 
sertion of a privilege, especially where the holder is a party and 
it might appear that the holder is deliberately suppressing 
damaging information (as is often the case). The concern is that 
if asserting privileges becomes too costly, holders (particularly 
parties) will forego them, thereby defeating the policy served by 
the privilege. | 
To further these public policy considerations, Wis. Stats. 
§ 905.13(1) provides that no “comment” may be made regarding 
the assertion of a privilege. That is, no inference in the form of 
an instruction or otherwise may be drawn from the privilege’s 
invocation, regardless of whether it was upheld or overruled. The 
phrase “comment” should be understood as prohibiting argu- 
ments, statements, or remarks by counsel or the court that 
amount to an inference respecting the invocation of a privilege. It 
is immaterial whether the inference or comment is positive or 
negative; no inference may be drawn.’ The aggrieved party must 
timely object and request a limiting instruction, if appropriate, or 
Á pT DEALE oog sterni Vrut 
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to a curative instruction that advises j , 

may be drawn from the claim of Bailei, The Pe 
regardless of whether the trial court overrules or coat the 
claim of privilege. Because the efficacy of such instructions Pi 
questionable at best, the court should ordinarily defer to the 
discretion of the party aggrieved by the disclosure. Counsel may 
chose to forego a limiting instruction out of concern that it 


*State v. Doss, 2008 WI 98, 312 __fectively convey to the jury the fact 
Wis. 2d 570, 754 N.W.2d 150 (2008) __ that a privilege has been claimed, even 
(theft by trustee prosecution where though the actual claim has not been 
Doss complained on appeal that the made in their hearing. Whether a priv- 
State’s closing argument constituted llega tk be claimed epay yen 
an improper comment on her decision = ipe REPTERA: KRAS asing 
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as to where the money had gone; held should be avoided. [citations omitted] 
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instructions generally, see § 106.1. 
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ity of the distinction between civil and 
criminal litigation under § 905.13: We 

with the court of appeals’ analy- 
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the jury and then be subject to infer- 
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 7State Farm Fire & Cas, Ins, Co 
v. Walker, 157 Wis. 2d 459, 459 N.W.24 
605, 609 (Ct. App. 1990) (affirming 
summary judgment by trial court that 
dismissed appellants’ claims for puni- 
tive damages and for fire insurance 
coverage where (1) a co-owner had 
committed a concealment or fraud and 
(2) the insured had asserted his fifth 
amendment rights during the investi- 
gation into the claim). The Walker 
court stated: 
The trial court correctly concluded that 
State Farm did not violate Walker's 
constitutional right to avoid self- 
incrimination, The fifth amendment 
protects a defendant only when it is the 
_ state that is the questioner; the state 
AAE Wisc 
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§ 514.1 Crime victim compensation proceeding 

This rule applies only in proceedings under Ch. 949, regarding 
crime victim compensation. It provides that all privileges under 
the Wisconsin Rules of Evidence, except the lawyer-client privi- 
lege, are inapplicable in such proceedings regarding matters rele- 
vant to an issue of the physical, mental or emotional conditions 
of the claimant or victim. : 
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§ 515.1 Confidentiality of federal tax return information 
Wis. Stats. § 905.15 does not create a new evidentiary privilege 
as such. Rather, it fosters individual privacy by ensuring the 
confidentiality of federal tax return information provided to state 
and county agencies under the assistance programs set forth in 
the rule. The scope of the protection is in turn defined by federal 
law concerning the privacy of federal tax return information. 
The rule accomplishes this objective by two means, First, the 
rule empowers a government employee to claim a “privilege” by 
refusing to disclose an individual’s federal tax return informa- 
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